FORM AND SUBSTANCE IN INTERNATIONAL AGREEMENTS
By Kal Raustiala”

International agreements exhibit a wide range of variation. Many are negotiated as legally
binding agreemeits, while others are expressly nonbinding. Some contain substantive obliga-
tions requiring deep, demanding policy changes; others demand little or simply ratify the status
quo ante. Some specify institutions o monitor and sanction noncompliance; others create no
review structure at all. Thus, there is considerable variation both in the form of international
agreements—in their legal bindingness, aswellas in the range of structural provisions for mon-
itoring and addressing noncompliance—and in the substantive obligations they impose. This
variation in form and substance raises several fundamental questions about the role of interna-
tional agreements inworld politics.! Why do states differentiate commitments into those which
are legally binding and those which are not? What relationship exists between legality and the
substantive provisions of an accord, and between legality and structural provisions for monitoring
behavior? What is the relationship between substantive obligations and monitoring provisions?
Finally, what difference, if any, do these choices make as to the effectiveness of an agreement?

This article presents a conceptual framework for analyzing the architecture of international
agreements. Using the concepts of form and substance, it examines three features of agreements,
two related to form and one to substance. Legality refers to the choice between legally binding
and nonlegally binding accords” (for simplicity, I term this a choice between contracts and pledges).
Substance refers to the deviation from the status quo that an agreement demands. Structure
refers to provisions for monitoring and penalizing violators. Each of these terms represents a
distinct design element. Yet there are systematic trade-offs among them. Only by understanding
these trade-offs can we understand the design and operation of agreements.’ The framework
advanced in this article makes these trade-offs clear, while also reorienting current research mn
international law. For example, one area that recent scholarship has focused on is compliance
with pledges.® Butwithout attention to the relationships between legality, substance, and struc-
ture, much of this work is inconclusive.” In other areas where progress has been made, as in the
choice of legal form, the prevailing explanations are incomplete and can be improved by account-
ing systematically for the connections between design features.
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Using this framework, I make several claims about the architecture of agreements. First, I
argue that the notion of “soft law” agreements-is incoherent. Under the prevailing approach,
pledges are being smuggled into the international lawyer’s repertoire by dubbing them soft law.
Just as frequently, scholars declare that contracts containing vague or imprecise commitments
are actually soft. In so doing, these commentators are conflating the legality of agreements with
structure (in particular, enforcement features) or substance (e.g., rule precision), or effects with
causes (i.e., looking to behavioral effects to demonstrate international law’s existence).® Both
sets of moves elaborate a conceptual category—soft law agreements—that has no compelling
basis in state practice or legal theory. I argue instead for a sharp demarcation between pledge
and contract. I show why this demarcation makes sense and how it unlocks puzzles in agree-
ment design.

Second, I provide a causal account of the choice between pledges and contracts.” States choose
on the basis of a combination of functional concerns of credibility and flexibility, the configu-
ration of power, and the demands of domestic interest groups and the structure of domestic
institutions. These factors roughly correspond to three theories of international relations: insti-
tutionalism, realism, and liberalism. I also argue that pledges, though nonlegal agreements,
are emphatically the province of international lawyers: to understand how nonlegal agreements
work, one must understand how legal agreements work.®

Third, I sketch the relationships between legality, structure, and substance. Prevailing accounts
of the choice between pledge and contract focus on a functional trade-off between ex ante credi-
bility and ex post flexibility, and are consistent with two contradictory ways that legality influences
the content of substantive obligations. I argue that liberal theory, which privileges domestic
political variables and institutions, helps explain when contracts are substantively deep and de-
manding and when they are shallow and weak. Likewise, legality influences the structure of com-
pliance review, as does the nature of substantive obligations. The core point is twofold. We cannot
understand the form or substance of an international accord in isolation because the connec-
tions between the various elements shape empirical outcomes. And we cannot understand the
connections between form and substance without looking to domestic politics and institutions.

Finally, I conclude with some prescriptive claims about the design of agreements. The central
thrust of my analysis—that there are systematic trade-offs between form and substance—suggests
that advocates as well as analysts should pay more attention to the complex architecture of
international agreements and treat agreement design holistically. In particular, I argue that
the widespread preference for contracts often unduly weakens the substance and structure of
multilateral agreements when states are uncertain about compliance costs. States often com-
pensate for the risk of their own noncompliance by weakening monitoring or watering down
commitments. This tendency can be exacerbated by the need for widespread adherence and the
opportunity to exercise power this need creates. Pledges mitigate these tendencies, permitting
states to accept more risks in the face of uncertainty. Consequently, although pledges are often

® E.g., Jutta Brunnée & Stephen J. Toope, International Law and Constructivism: Elements of an Interactional Theory
of International Law, 39 COLUM. ]. TRANSNAT'L L. 19, 65 (2000) (*[L]aw’s existence is best measured by the influ-
ence it exerts.”).
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dustry (has] developed an elaborate, internal set of rules, complete with distinctive instinutions and sanctions . .. .”
Lisa Bernstein, Opting Out of the Legal System: Extralegal Contractual Relations in the Diamond Industry, 21 J. LEGAL
Stup. 115, 115 (1992). However, as Herbert Bernstein and Joachim Zekoll argue, “It is extremely difficult to
determine, with any degree of certainty, how widespread the use of permanent ‘no-law’ agreements is in actual
American business practice . . . . [N]o such agreement will ever surface in a court of law unless the parties differ as
to its effect.” Herbert Bernstein & Joachim Zekoll, The Gentleman's Agreement in. Legal Theory and mn Modern Prac-
tice: United States, 46 AM. J. COMP. L. SUPP. 87, 88 (1998).
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tion. See generally ANNE-MARIE SLAUGHTER, A NEWWORLD ORDER (2004) (arguing that governments are increas-
ingly working together through transnational networks, on issues ranging from trade to terrorism, to respond
to the challenge of interdependence); Kal Raustiala, The Architecture of International Cooperation: Transgovernmental
Networks and the Future of International Law, 43 VA. J. INT'L L. 1 (2002).
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viewed as second-best aliernatives,” they can, under some circumstances, be first-best. I suggest
why and when this is likely to be true.

I. THREE DIMENSIONS OF INSTITUTIONAL DESIGN

The tripartite conceptual framework in this article is a radical simplification. 1t does not
address important aspects of agreement design, and it dichotomizes those dimensions it does
address.'® This simplicity, however, has a great virtue: it clarifies the interaction of these ele-
ments. How these elements relate to each other is the key theme of this article. Because the inter-
action of design elements has not received systematic attention, even this basic framework illu-
minates important questions about the architecture of agreements.

Legality

The contemporary international system is suffused with agreements. However, international
cooperation need not involve a legally binding or even a written accord. Indeed, many impor-
tant agreements have been tacit or unwritten.'' International accords also need not be public.
Secret agreements formed a central part of President Woodrow Wilson’s critique of the old inter-
national order. Less in favor today, they nonetheless were used throughout the twentieth cen-
tury.'? “Gentlemen’s agreements” also have a long history."® Thus, the variety of international
agreements is great.* Nevertheless, in most cases of interest, written open agreements are drafted
to codify and clarify the terms of cooperation. This class encompasses both contracts and pledges.
The Vienna Convention on the Law of Treaties defines treaties (contracts) as “international
agreement[s] concluded between States in written form and governed by international law.”*®
Although treaties are fairly well-defined under international law, if circularly so, the boundaries
of soft law are more indeterminate. In practice, usage of the term varies widely. Decisions by
international organizations, their internal policies, negotiated agreements between states (or
their constituent elements), and even resolutions of the UN General Assembly have all been
declared a form of soft law. My focus here, however, is on explicit agreements between states.

Agreements display significant variation in legality. Examples of contracts include the 1945
UN Charter, the 1985 South Pacific Nuclear Free Zone Treal:y,16 the 1989 Conventon on the
Rights of the Child,"” the 1995 Convention on Stolen or Illegally Exported Cultural Objects,'®
and the 2001 Convention on Persistent Organic Pollutants.' Pledges include the 1975 Helsinki

® E.g., Oscar Schachter, The Twilight Existence of Nonbinding International Agreements, 71 AJIL 296, 304 (1977)
(“[N]onbinding agreements may be attainable when binding treaties are not .. .”). Schachter “was one of the first
promoters of the concept of ‘soft law’ alternatives to rigid treaty and custom, and perhaps the first to note the
potential legal import of ‘quasi-legal agreements’ and General Assembly resolutions.” José E. Alvarez, In Memoriam:
Commemoraiing Oscar Schachter, the Teacher, 104 COLUM. L. REV. 556, 558 (2004).

1 Some of these dimensions have been examined elsewhere. See, e.g., SCOTT BARRETT, ENVIRONMENT AND
STATECRAFT: THE STRATEGY OF ENVIRONMENTAL TREATY-MAKING (2003); Barbara Koremenos et al,, The Rational
Design of International Institutions, 55 INT'L ORG. 761 (2001). Precision of obligations might arguably merit inclu-
sion as a criterion. I do not focus on precision for reasons discussed below: as the rules-standards literature illus-
trates, rule precision is not per se advantageous and the significance of precision is closely linked to the structure
of review, in particular when institutions are tasked with elaborating standards ex post.

1 See, e.g., Charles Lipson, Why Are Some International Agreements Informal? 45 INT'L ORG. 495 (1991).

*? See, e.g., ANTHONY AUST, MODERN TREATY LAW AND PRACTICE 26 (2000).

'* See Hillgenberg, supra note 2, at 500; Schachter, supra note 9, at 299.

1 R. R. Baxter, International Law in “Her Infinite Variety,” 29 INT'L & COMP. L.Q. 549 (1980).

' Vienna Convention on the Law of Treaties, opened for signature May 23, 1969, Art. 2, para. 1(a), 1155 UNTS
331 (entered into force Jan. 27, 1970).

1 South Pacific Nuclear Free Zone Treaty (Treaty of Rarotonga), Aug. 6, 1985, 24 ILM 1440 (1985).

Y Convention on the Rights of the Child, Nov. 20, 1989, 1577 UNTS 3 (entered into force Sept. 2, 1990).

'* UNIDROIT Gonvention on Stolen or Illegally Exported Cultural Objects, June 24, 1995, 34 ILM 1322 (1995),
available at <http:/www.unidroit.org/>.

¥ Stockholm Convention on Persistent Organic Pollutants, May 22, 2001, 40 ILM 532 (2001), avaslable at <http:/
Www.pops.int>.
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Final Act,” the 1985 Plaza Accord on Exchange Rates,™ the 1988 Basel Accord on capital ade-
quacy,” the 1992 Non-Legally Binding Authoritative Statement on Forest Principles,” the 1997
NATO-Russia Founding Act,” and the 2004 pact of the Paris Club of creditor states to forgive
Iraqi sovereign debt.” Many observers have noted the increased prominence of pledges in inter-
national cooperation.” While pledges sometimes evolve into contracts, many pledges remain
nonbinding permanently.” In international monetary affairs, we even observe the reverse: the
transformation from contract to pledge.*

Substance

Whether pledge or contract, an international accord can vary significantly in its obligations.
Substance refers to the substantive commitments the pact contains—for example, does it require
a state to refrain from developing nuclear weapons, to restrict fish harvests, or to provide for a
twenty-year patent term? Because substance is multifaceted, to simplify my analysis I focus on
one key dimension. As others have previously argued, agreements vary widely in depth. Depth
is “the extent to which [an agreement] requires states to depart from what they would have done
in its absence.”® Some accords are deep: they require states to make major changes in policy.
Others are shallow: they codify what states are already doing or demand only minor changes
in behavior. Depth clearly varies for each party to an agreement; what is deep for one state may
be shallow for others. Moreover, states may often reserve out of specific provisions, altering the
depth of the agreement for them.” I put aside these admittedly significant differences and try
to capture the overall, or average, depth of an agreement. This is to simplify greatly, but the alter-
native—to consider the differences among 120 parties, or more—makes analysis impossible.”!

* Conference on Security and Co-operation in Europe: Final Act, Aug. 1, 1975, 73 DEP'T ST. BULL. 323 (1975),
14 ILM 1292 (1975) [hereinafier Helsinki Final Act]. :

! Announcement of the Ministers of Finance and Central Bank Governors of France, Germany, Japan, the
United Kingdom, and the United States, Sept. 22, 1985, 24 ILM 1731 (1985), available at <http://www.g8.utoronto.
ca/finance/fm850922.hun> [hereinafter Plaza Accord].

2 The International Gonvergence of Capital Measurement and Capital Standards (Basel Accord), July 1988,
and its amendments are available on the Web site of the Bank for International Settlements, at <htrp://www.bis.
org/publ/bebs04a.him>. In January 1999, a new capital accord was proposed by the Basel Committee that came
to be known as Basel I1. International Convergence of Capital Measurement and Capital Standards: A Revised
Framework, June 2004, available at <htip:/fwww.bis.org/publ/bcbsca.htm>.

% Non-Legally Binding Authoritative Statemnent of Principles for a Global Consensus on the Management, Con-
servation and Sustainable Development of All Types of Forests, Aug. 14, 1992, 3 Report of the United Nations
Conference on Environment and Development, UN Doc. A/CONF. 151/26, Annex 11 (1992) [hereinafter Forest
Principles Statement], available at <http:/fwww.un.org/documents/ga/conf151/aconf15126-3annex3.him>.

** Founding Act on Mutual Relations, Cooperation and Security, May 27, 1997, NATO-Russ., 36 ILM 1006
(1997), available at <http:/fwww.nato.int/docu/basictxt/fndact-a.hem>.

% See Paris Club Press Release, The Paris Club and the Republic of Iraq Agree on Debt Relief (Nov. 21, 2004),
available at <http:/fwww.clubdeparis.org/rep_upload/Priraq2 Inov04.pdf>;see also SC Res. 14835 (May 22, 2003),
49 ILM 1016 (2003).

* E.g., Aust, supra note 2; Alan E. Boyle, Some Reflections on the Relationship of Treaties and Soft Law, 48 INT'L
& CoMP. L.Q. 901 (1999); Jack L. Goldsmith & Eric A. Posner, International Agreements: A Rational Choice Approach,
44 Va. J.INTLL. 113 (2003); Laurence R. Helfer, Regime Shifting: The TRIPS Agreement and New Dynamics of Inter-
national Intellectual Property Lawmaking, 29 YALE ]. INT'L L. 1 (2004); Hillgenberg, supra note 2; Edith Brown Weiss,
Introduction to INTERNATIONAL COMPLIANCE WITH NONBINDING ACCORDS 1 (Edith Brown Weiss ed., 1997); Jessica
T. Mathews, Power Shift, FOREIGN AFF., Jan./Feb. 1997, at 50.

¥ Though nonlegally binding, pledges are often connected to the development of customary law. Pledges
“sometimes have provided the necessary statement of legal obligation (opinio juris) to evidence the emergent cus-
tom and have assisted to establish the content of the norm.” Dinah Shelton, Introduction: Law, Non-Law and the
Problem of ‘Soft Law,” in. NON-BINDING NORMS, supra note 4, at 1.

28 Miles Kahler, Conclusion: The Causes and Consequences of Legalization, 54 INT'L ORG. 661, 661-85 (2000); Beth
A. Simmons, The Legalization of International Monetary Affairs, 54 INT'L ORG. 573 (2000). Simmons argues that
“[i)nternational monetary legalization can be characterized by an inverted ‘]’ pattern: legalization was nonexis-
tent under the classical gold standard . . . [and] peaked between 1946 and 1971.” Id. at 600.

b George W. Downs et al., Is the Good News About Compliance Good News About Cooperation? 50 INT'L ORG. 379,
385 (1996).

% See Vienna Convention on the Law of Treaties, supra note 15, Arts. 19-23 (dealing with reservations to
treaties).

* Individualized assessments require extensive attention to specific national policies—an endeavor that is
enormously, even paralyzingly complicated. However, some general claims about the distribution of depth are
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The concept of depth does not capture some critical aspects of the substance of agreements.
For example, there is a large difference between security alliances and agreements on postal
cooperation, even if examples of both require large deviations from prior behavior. But because
depth is a variable that cuts across all types of agreements, and because it reflects the degree
to which states in the aggregate are committing themselves to change their behavior, depth
captures a critical component of cooperation. The World Trade Organization regime™ is an
exemplar of deep cooperation.” Extensive rules govern awide array of irade issues and demand
meaningful changes from many parties. Gonversely, the Non-Proliferation Treaty™ and the UN
Framework Convention on Climate Change (FCCC)* are shallower. The former codified the
existing behavior of most states; the latter demanded minor obligations related to reporting and
review. I should underscore that codifying behavior can, at times, be significant in that it may
prevent change in the status quo—as is certainly true for the Non-Proliferation Treaty. (A so-
phisticated reading of depth might track agreed obligation against the behavioral trend line,
rather than against existing behavior. But I do not engage such subtleties here.)

Again, this concept of depth is a simplification. Yet depth is important because it captures
‘the extent to which states commit themselves to serious changes in behavior.

Structure

Structure refers to the rules and procedures created to monitor parties’ performance. An
agreement’s structure comprises those elements that seek both to provide information about
performance and to deter and punish noncompliance. This conception is again purposely lim-
ited. Structure does not refer to whether an agreement is “enforced,” in the sense that parties
in fact are deterred from noncomplying. Structure refers only to the mechanisms for monitoring
and enforcing performance. Effective enforcement is an outcome that may vary on the basis of
arange of other factors: the nature of the parties, the legality and substance of the agreement,
the precise sanctions employed, and so forth.

Extensive variation is found in the siructure of agreements.* Some accords employ third-party
dispute resolution accessible only to states, while others grant standing to individuals. Some
require only self-reporting, some include on-site inspections, and some penalize violators. Some
create no structure of review at all. To simplify this complexity, I again use binary categories:
weak and strong. Weak structures are those in which review of performance and sanctions for
nonperformance are minimal or nonexistent. In agreements in this category, the parties may
self-report, but those reports are not analyzed or are only analyzed collectively. This category
also includes systems with no review at all. Strong structures are those in which a central body
issues a specific determination about a specific party. Such determinations may concern compli-
ance, based either on the body’s own investigations (a “police patrol” system) or on claims of
private actors (a “fire alarm” system).”” Strong structures may, but need not, include sanctions;
weak structures never include this feature. Strong review structures add value to raw information
about behavior, through publicizing, analyzing, or taking action based on that information.
The issuance of party-specific decisions, in other words, constitutes an essential part of strong
structures.

plausible. Powertul states are likely to be able to shape commitmenis to their liking. Consequently, generalized
assessments of agreement depth should usually mask the bearing of more depth by weaker states and less depth
by stronger states. States whose commitments in an agreement are especially deep are less likely to participate; those
whose commitments are especially shallow are most likely to participate.

%2 WORLD TRADE ORGANIZATION, THE LEGAL TEXTS: THE RESULTS OF THE URUGUAY ROUNDOF MULTILATERAL
TRADE NEGOTIATIONS (1999), available at <http:/fwww.wto.org> [hereinafter LEGAL TEXTS].

* Downs et al., supra note 29, at 391-92.

* Treaty on the Non-Proliferation of Nuclear Weapons, July 1, 1968, 21 UST 483, 729 UNTS 161 (entered into
force Mar. 5, 1970).

* Framework Convention on Climate Change, May 9, 1992, S. TREATY DOC. NO. 102-38 (1992), 1771 UNTS
108, auailable at <http://unfcec.iny/2860.php> [hereinafter FCCC].

3 See, 2.g., ADMINISTRATIVE AND EXPERT MONITORING OF INTERNATIONAL TREATIES (Paul C. Szasz ed., 1999);
THE FUTURE OF U.N. HUMAN RIGHTS TREATY MONITORING (Philip Alston & james Crawford eds., 2000).

*" Kal Raustiala, Police Patrols & Fire Alarms in the NAAEC, 26 Loy. LA, INT'L & CoMP. L. REV. 389, 391 (2004).






