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Experimenting with
Class-Based Affirmative Action

Richard H. Sander

In recent years the question of whether “class” should replace or supple-
ment “race” in affirmative action programs has gathered increasing national
attention.! Almost all of the discussion of alternatives, however, has occurred
in an empirical vacumn. There is relatively little careful analysis of the work-
ings of race-based affirmative action, especially in higher education, and none
atall on class-based programs. This article describes how the UCLA School of
Law incorporated extensive class-based preferences into its admissions system
last year, and evaluates some of the results of this experiment. The school’s
trial of class-based preferences followed careful research and deliberation,
and was designed in a way that would let us evaluate its results through many
lenses. Not all of the results are clear yet, but we have learned quite a bit.2 This
article tries to build on this case study to consider the general effects of a class-
based admissions system.

What is the bottom line? Three general conclusions seem warranted.

(1) Class-based preferences are substantially more complex than race-
based preferences, for some of the reasons that Deborah Malamud discusses
in the preceding article.® The UCLA experience suggests, however, that this
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This article rests more than any other I have done on the work of my colleagues. I am most in
debt to David Sklansky, who codeveloped with me the mechanics of SES affirmative action and
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1. The best-known of these ideas was put forth by Richard D. Kahlenberg, The Remedy: Class,
Race, and Affirmative Action (New York, 1996). The question has gathered momentum from
the increasing vulnerability of race-based preferences as a result of, for example, the passage
of Proposition 209 in California, which banned racial preferences in state programs and
universities, and Hopwood v. Texas, 78 F.3d 932 (5th Cir.), cert. denied, 116 S, Ct. 2581 (1996),
which broadly held that admissions preferences based directly on race were illegal.

2. In particular, it is too early to compare the academic performance of those receiving class-
based preferences with that of other students. We hope to complete such an analysis by mid-
1998.

3. Malamud has laid out, in this and other articles, a systematic theoretical critique of class-
based affirmative action, arguing that such a system could easily fail to generate either racial
or true socioeconomic diversity in a school or workplace. One goal of my paper is to assess
Malamud'’s arguments in light of UCLA's experience.
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complexity can be managed successfully. Our system used multiple, comple-
menting measures of disadvantage, was not plagued by fraud, and was not
terribly expensive to administer. The conceptual and administrative chal-
lenges of class-based affirmative action are not trivial, but they are solvable.

(2) Our class preference system dramatically increased the socioeconomic
diversity of the student body. The proportion of students from poor families
increased fourfold; the proportion of students from low-income neighbor-
hoods probably tripled. The law school’s first-year class is almost certainly the
only group of students at any “national” school that reasonably reflects the
economic diversity of the general population.

(8) UCLA’s class-based preferences had only mixed success in preserving
racial diversity at the law school. The enrollment of blacks and American
Indians fell by more than 70 percent from the levels typically achieved under
the old race-based preference system (though a third of both declines can be
blamed on falling applications). The enrollment of Latinos remained virtually
unchanged (if one controls for changes in applications) and the enrollment
of traditionally underrepresented Asian nationalities increased. In all these
cases, the minority groups benefited disproportionately from the class-based
preferences. What varied was the size* of the old racial preference; the greater
the traditional preference, the less effectively class worked as a “substitute” for
race. How the class-for-race tradeoffs would operate in other schools or other
contexts, then, depends on the magnitude of current racial preferences in
those settings.

The body of this article has six parts. Part I explains how UCLA’s experi-
ment came about. Part II discusses the goals of class-based preferences. Part
IIT outlines some operating principles we developed to make our preferences
achieve our goals. Part IV examines some of the practical problems involved in
implementing the principles described in part III, and our attempts to solve
those problems. Part V uses data from this year’s experiment to assess the
system from a variety of perspectives. Part VI draws some conclusions about
the UCLA system and Malamud’s critique of class-based affirmative action.

I. Origins of the Experiment

The University of California was a national leader during the 1980s and
early 1990s in the use of race-based affirmative action to diversify higher
education, and the UCLA School of Law was a leader within the university.
The school was committed to racial diversity on the grounds of both pedagogy
and the need to develop a legal profession that reflected the racial makeup of
its constituent society. For many years, the school had set aside approximately
40 percent of each entering class for “diversity” admissions, which examined a
range of applicant crieria, including race, that lend diversity to a school’s
educational environment. Typically, blacks and Latinos had made up more
than 25 percent of each entering class, and whites had constituted 50 to 55

4. By “size” of a preference, I mean the amount of a “boost” particular applicants receive on
account of their race. This can also be thought of as the divergence in the credentials
distribution of applicants of differing races. I explore these ideas more fully in part V.
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percent. Although the academic credentials (undergraduate grades and LSATSs)
of black, Latino, and American Indian admits were, on average, significantly
lower than those of whites, the school pioneered effective academic support
programs for students who needed them, and the rate at which matriculants
graduated from the school and passed the bar examinations was quite high.?

The July 1995 decision of the University of California regents that prohib-
ited any program of the university from taking account of race in evaluating
applications was, therefore, a significant blow to the law school’s identity.
During the 1995-96 academic year, the school had an extensive internal
debate about how it should respond to the regental ban. By March 1996, the
faculty was focused on two alternatives. One option was a “discretionary”
system that would be similar to the old diversity system, but with a greater
emphasis on factors like work experience, socioeconomic background, and
leadership skills to offset the disappearance of race as a factor. The other
choice was a “formulaic” system that would supplement the school’s existing
“academic” index (PI, for predictive index) with socioeconomic factors, thus
creating a “combined” index (CI) that would rank applicants for admission.
The bulk of admissions would be made in rank order off this index, with no
more than 10 percent of admissions based on a subjective review of an
applicant’s overall file.

The faculty ended up endorsing the formulaic approach in concept, but we
chose the discretionary system for the 1997 admissions cycle, chiefly because
no one knew for sure whether the formulaic system could be implemented
quickly enough to permit a smooth admissions process. In the event, however,
the process of creating and implementing a formula using socioeconomic
status (SES) went smoothly, and a CI for every applicant to the school was
available by the end of February 1997. Ironically, time considerations now
argued for reliance on the combined index, since it seemed that the tempo-
rary stay against Proposition 209 could be lifted at any moment and the school
had not yet determined whether either of its current systems satisfied all the
requirements of that law. Consequently, the Admissions Committee relied
heavily on the CI, and only a handful of admissions occurred through the
discretionary process.® The experience thus provided a surprisingly pure test
of class-based preferences.

II. The Goals of Class-Based Admission Preferences

Why should schools of higher education treat more favorably applicants
from lower-than-average socioeconomic backgrounds? As with most admis-
sion preferences, the premise for special consideration is that, in its absence,

5. The academic support programs are described and evaluated in Kristine S, Knaplund &
Richard H. Sander, The Art and Science of Academic Support, 45 J. Legal Educ. 157 (1995).

6. The law school also implemented this year a Program in Public Interest Law and Policy with
an overlapping admissions process. Applicants interested in the program had to qualify for
admission both to the law school and to the program; about 7 percent of the 1997 entering
class were PPILP students. Most of the discussion in this paper will ignore complications
arising out of this parallel admissions process.
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low-SES applicants will be passed over at a disparate rate. What evidence is
there that such disparities really exist? Good evidence is scant, because this
question has been of almost no interest to scholars in the legal academy or
elsewhere. But even a little evidence can be compelling.

In 1991 the UCLA law school conducted surveys of its students to estimate
the income, education, and occupational status of their parents.” The data
showed that most students were from relatively elite backgrounds; the median
income of students’ parents was more than double the national median. A
useful, though extreme way of thinking about the data is this: if one considers
the national population of people in their twenties, those from families with
incomes over $200,000 were about fifty times more likely to end up as students
at our law school than were those from families below the poverty line. Data
from a variety of other sources, including two surveys of a national sample of
law schools, suggest that UCLA is not at all atypical.® A 1995 survey of nearly
6,000 first-year students at 30 law schools found that 41 percent of the stu-
dents’ fathers and 25 percent of the mothers had earned graduate degrees.
These numbers are close to the levels we found at UCLA, but they contrast
sharply with comparable populations in the United States as a whole: among
Americans aged 45 to 64, 8 percent of men and 4 percent of women have
graduate degrees.® The socioeconomic disparities between American legal
education and American society are comparable to the racial disparities that
existed in the 1940s.

There are several different rationales for trying to reduce these disparities,
which are familiar to most readers from the debates on racial affirmative
action. These ideas, all unproven, are: (1) Greater socioeconomic diversity in
law schools can produce a richer education for all students, by niaking the
range of experiences brought to law school closer to the “real” world. (2)
Bringing more low-SES people into law school, and hence into the legal
profession, confers more legitimacy on the profession and makes it better able
to respond to the needs of the public. (3) Increased access to low-SES appli-
cants actually improves the quality of the student body, because test scores and
other admissions criteria understate the ability of low-SES applicants. (4)
Helping low-SES people to enter higher education increases social mobility
and thus helps, however modestly, to reduce poverty and increase equality.

A fifth motivation has become important after the recent setbacks for racial
preferences in higher education: the theory that socioeconomic preferences
will disparately favor racial minorities (particularly blacks and Latinos), thus

7. We distributed roughly 300 surveys to incoming first-year students, promising anonymity to
respondents. We received just over 150 responses.

8. Butitisimportant to note that the eliteness of student backgrounds is less overwhelming at
less elite law schools. See, e.g., Seymour Warkov, Lawyers in the Making (Chicago, 1965).

9. These statistics come from the National Study of Student Performance in the First Year of
Law School, which is partially funded by the Law School Admission Council, is coordinated
by Richard Sander and Kristine Knaplund, and will issue a report in the spring of 1998. In
creating a “comparable population,” we used people in the 45-64 age range because that is
the typical age of parents of law students.
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providing a “race-blind” substitute for conventional affirmative action that
produces comparable results. Whether this is viewed as a dodge around
prohibitions on race-based admissions, or as a vital antidote to the discrimina-
tory, disparate impact of test scores, the connection between race and class has
undoubtedly been the main source of growing interest in class-based affirma-
tive action.

The worthiness of each of these goals, in the abstract, lies largely in the eye
of the beholder. But we can surely evaluate them more intelligently if we know
something of how this type of affirmative action operates in practice. Can a
system of SES preferences ever produce significant social diversity in a class of
graduate students? The short answer is yes; the long answer occupies the next
three parts.

III. Some Operating Principles for Class-Based Admission Preferences

Whatever else can be said for it, class-based affirmative action is not simple.
Applicants cannot be asked to check boxes corresponding to “lower class,”
“working class,” or “middle class and above,” with the various classes routed to
appropriate decision rules.”” For many years, our admission process had
officially taken “socioeconomic background” into account, but this was done
chiefly in extraordinary circumstances, where an applicant’s personal essay
described social and economic challenges so compelling as to give some
intangible boost to the candidacy. This is sensible enough; but if one wants to
move towards a more systematic use of socioeconomic background as a
serious admissions factor, the next defensible step is a long one. It is not likely
that the school would have seriously considered a systematic use of socioeco-
nomic factors for a large segment of the class if the faculty had not been
persuaded that SES could be incorporated in at least a moderately sophisti-
cated way.

It seemed to us that if we were going to factor socioeconomic status into
admissions in a systematic way, six elements would be particularly important.

1. Take into account the neighborhood as well as the family background of appli-
cants. Under almost any rationale for using socioeconomic factors in academic
admissions, neighborhood disadvantages have nearly as much legitimacy as
family hardships. A dominant trend in the sociology literature of the past
decade has been a growing array of findings pointing to the large role
neighborhood and school environments play in shaping the life chances of
children and teenagers. In some studies, these neighborhood or peer factors
appear to be fully as predictive as family factors in explaining children’s future
success.!! There is less research on the relative role of family and neighbor-

10. This is, of course, what is often done with race-based admissions systems, though racial
categories are flawed and increasingly so. “Latino” embraces a range from undocumented
Mexican immigrants to fairskinned, seventh-generation Californians; and mixed-race stu-
dents by definition are eligible for multiple racial categories.

11. See, e.g., John E. Chubb & Terry M. Moe, Politics, Markets and America’s Schools (Washing-
ton, 1990), which analyzes the determinants of changes in student performance between the
tenth and twelfth grades. Chubb and Moe find that the socioeconomic status of a student’s
peers has a strong influence on student performance, roughly comparable to the strong
effect of a student’s own family background.
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hood in shaping life philosophies, political views, and general outlook, but it
hardly seems a leap to assert that neighborhood must play an important part.

We also found compelling practical reasons for including neighborhood
background as part of socioeconomic status. We knew that, at least in the first
year, the parts of the admissions application that asked for socio-
economic data would be voluntary. It seemed likely (and proved to be the
case) that applicants would have fewer qualms about disclosing the name of
their high school or their home address during high school than disclosing
details about their parents’ income and wealth.!? It also seemed plausible that
the high school and address data would be more reliable than data on
parental finances.'®

Taking neighborhoods into account in a socioeconomic index has a third
benefit: it tends to favor racial minorities that are likely to be underrepresented
in admissions processes that rely only on academic indices.* Because of
patterns of housing segregation, urban Latinos and especially blacks tend to
be highly concentrated in central city neighborhoods. Although some of these
minority enclaves are affluent, it is nonetheless the case that the average
African-American or Latino family with a household income of $35,000 (or
any other income level you might choose) lives in a substantially poorer
neighborhood than does an otherwise comparable white family.”® Indeed, the
new research on neighborhood effects helps to explain why even middle-class
blacks and Latinos, on average, fare worse than whites on standardized tests.!®
So although taking into account neighborhood factors like poverty and high

12. See Table 2, below. For applicants with high indexes, over 96 percent reported their high
school neighborhood but only 58 percent reported the net worth of their parents.

13. One can generally verify the name and location of a student’s high school from the college
transcript, and can thus have a good threshold check on the student’s home address during
high school. Our checks on data provided by applicantsin this experimental year have shown
the data to be reliable. But one might well expect applicants to exhibit more “strategic”
behavior over time.

14. At UCLA those minorities have generally included Native Americans, African-Americans,
Latinos, Vietnamese, Cambodians, and Filipinos.

15. Researchers on housing segregation have shown, as a theoretical matter, why housing
segregation will tend to aggravate the concentration of poverty among segregated groups
with above-average poverty rates. Douglas S. Massey et al., Segregation, the Concentration of
Poverty, and the Life Chances of Individuals, 20 Soc. Sci. Res. 397, 414-16 (1991). My own
work has generated empirical examples of the phenomenon. In Los Angeles, whites with
1989 household incomes between $25,000 and $35,000 lived in neighborhoods with an
average poverty rate of 10.1 percent; blacks with the same incomes lived in neighborhoods
with a 20.2 percent poverty rate, and Latinos with the same incomes lived in neighborhoods
with a 19.1 percent poverty rate. For households with incomes of $75,000 to 100,000, the
average neighborhood poverty rates in Los Angeles were 6.9 percent for whites, 14.1 for
blacks, and 12.5 for Latinos. It is worth noting that even for whites with incomes in the
$5,000-t0-10,000 range, the mean neighborhood poverty rate is 13.7 percent—lower than the
poverty level for blacks in the $75,000-t0-100,000 range! See Richard Sander, Fair Housing in
Los Angeles County: An Assessment of Progress and Challenges 74 (Los Angeles, 1996).

16. See Jeanne Brooks-Gunn et al.,, Family Background, Parenting Practices, and 1Q, in The
Black-White Test Score Gap, eds. Christopher Jencks & Meredith Phillips, ch. 2 (forthcom-
ing), which presents data suggesting that a combination of family SES, childrearing practices,
and neighborhood characteristics explains over half of black/white differences in test
performance. ’
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school dropout rates can be seen as a strategic way of offsetting the loss of race
as an explicit factor, to ignore the role of community would materially under-
state the disadvantages experienced by persons living in low- and moderate-
income communities, and it would in effect have a racially discriminatory
impact on blacks and Latinos.

2. Make the index multidimensional. Any enterprise aimed at gauging someone’s
socioeconomic status is intrinsically faulty, since no perfect measure of a
person’s true material, social, and intellectual environment exists. As Deborah
Malamud points out, any single number about a person is likely to be only
weakly correlated with these true conditions. Indeed, any person who shows
up in a pool of highly talented applicants but has, for example, an atypically
low family income, is likely not to be a typical poor person: the applicant’s
parents may be highly successful but retired, may be living off inherited
wealth, or may be highly educated missionaries.

The best way to deal with this problem is to use multiple factors in evaluat-
ing SES: not just parental income, or mother’s education, or neighborhood
poverty levels, but a combination of all these factors and others. The correla-
tion between these factors weighed together and the applicant’s “true” level of
disadvantage should be higher—at least theoretically. And in part IV we will
examine some empirical evidence that these ideas were borne out in practice.

3. Create a quantitative index. If one is going to use multiple bits of socioeco-
nomic information to evaluate a large number of applicants, it is essential to
systematize the data into a generalized index; otherwise, the heuristics of
applying the background data fairly and consistently are simply overwhelm-
ing. This in turn implies that one should adopt some uniform system of
assigning weights to the various components, and some method of comparing
the socioeconomic data with other, academic data.

If the great advantage of an index is clarity and' consistency, the great
disadvantage is the intimidating mystique that often surrounds precise num-
bers. If any socioeconomic index is defensible, then many variations on it are
equally defensible. A particular formation needs to be regularly defended and
reexamined in light of the instrumental goals it is supposed to serve. Part IV
explains how we translated particular goals into one type of index. Even
though we were fairly thoughtful about what we tried to do, there was much
room for improvement in the index, and substantial modifications are likely."”

4. Keep considerations of socioeconomic status a supplement to academic qualifica-
tions, not an “alternative” to them. Student groups at both UCLA and Boalt Hall
who learned in general terms that we were creating an index that combined
SES factors with academic ones came up with their own indices, both of which
tended to equate SES “qualifications” with academic ones. Such an index
might, for example, award applicants a possible 500 points for low SES and a

17. The law school appointed a special task force to evaluate this year's admissions program and
to make recommendations. The committee’s report (issued November 7, 1997) recom-
mends increasing discretionary admissions, keeping the CI to admit a substantial portion of
the class, and modifying the CI in several ways.

HeinOnline --- 47 J. Legal Educ. 478 (1997) |




HeinOnline --- 47 J. Legal Educ. 479 (1997) |




HeinOnline --- 47 J. Legal Educ. 480 (1997) |




HeinOnline --- 47 J. Legal Educ. 481 (1997) |




HeinOnline --- 47 J. Legal Educ. 482 (1997) |




HeinOnline --- 47 J. Legal Educ. 483 (1997) |




HeinOnline --- 47 J. Legal Educ. 484 (1997) |




HeinOnline --- 47 J. Legal Educ. 485 (1997) |




HeinOnline --- 47 J. Legal Educ. 486 (1997) |




HeinOnline --- 47 J. Legal Educ. 487 (1997) |




HeinOnline --- 47 J. Legal Educ. 488 (1997) |




HeinOnline --- 47 J. Legal Educ. 489 (1997) |




HeinOnline --- 47 J. Legal Educ. 490 (1997) |




HeinOnline --- 47 J. Legal Educ. 491 (1997) |




HeinOnline --- 47 J. Legal Educ. 492 (1997) |




HeinOnline --- 47 J. Legal Educ. 493 (1997) |




HeinOnline --- 47 J. Legal Educ. 494 (1997) |




HeinOnline --- 47 J. Legal Educ. 495 (1997) |




HeinOnline --- 47 J. Legal Educ. 496 (1997) |




HeinOnline --- 47 J. Legal Educ. 497 (1997) |




HeinOnline --- 47 J. Legal Educ. 498 (1997) |




HeinOnline --- 47 J. Legal Educ. 499 (1997) |




HeinOnline --- 47 J. Legal Educ. 500 (1997) |




HeinOnline --- 47 J. Legal Educ. 501 (1997) |




HeinOnline --- 47 J. Legal Educ. 502 (1997) |




HeinOnline --- 47 J. Legal Educ. 503 (1997) |




