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APPELLANT’S REPLY



Appellant’s Reply:  Appellant here replies to Respondent’s brief – which 

was obviously written by a lawyer, which raises ethical issues.  This Reply Brief 

will below address Respondent’s arguments in the order they appear. 

Who Authored McCauley’s Brief?  Obviously, MCCAULEY is NOT a 

lawyer, and just as obviously, MCCAULEY did NOT author the Respondent’s Brief.       

By using a “ghostwriter” to write her brief, MCCAULEY perpetrates a fraud on this 

Court.  PHILLIPS is informed and believes that Respondent’s Brief was authored by 

one, Robert J. Kern, a licensed Nevada attorney, (Bar No. 10104); notably, Robert 

J. Kern is not licensed to practice law in California.  PHILLIPS argues that Kern and 

MCCAULEY conspire to perpetrate a fraud on this court.  PHILLIPS urges the Court 

to fully explore this “ghostwriter” issue—for it raises many ethical issues now ripe 

for adjudication.  This Court, respectfully, is wise to issue an OSC re “ghostwriter” 

to make MCCAULEY identify the person(s) who actually authored her brief. 

This is Not a Secret Tribunal:  A 25-year veteran trial attorney, PHILLIPS      

is confident that MCCAULEY’S brief was authored by a lawyer; and, if not by a 

lawyer, then MCCAULEY conspires with another party to commit “unauthorized 

practice of law,” in which case, this Court, respectfully, has a duty to investigate.  

But, if it was a licensed attorney who authored MCCAULEY’S brief, then that 

officer-of-the-court owes to this tribunal (and PHILLIPS) an aspirational duty of 

candor—to be forthright with this Court.  And while the law often “looks the other 

way” when attorneys ghostwrite, e.g., a divorce petition, or an unlawful detainer 

answer, such proceedings are entirely distinguishable from the instant proceedings 

in the California Court of Appeal.  PHILLIPS argues that the Honorable Justices 

must be afforded the actual opportunity, at hearing, to engage opposing counsel in 

the intellectual legal acumen that this case uniquely affords.  PHILLIPS believes that 

the Justices must have the opportunity to scrutinize MCCAULEY’S legal theories at 

oral argument; traditional notions of fair play and substantial justice so require.    
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PHILLIPS Gave no Testimony in the Lower Court:  Respondent’s brief, at  

page 8, falsely claims that PHILLIPS gave testimony on July 22, 2016 and also on 

July 29, 2016, but this is false. PHILLIPS never testified.  The mystery lawyer who 

authored these allegations stands in violation of CCP §128.7(b) for making 

contentions that lack evidentiary support.  [See C.T.03; no parties were sworn.] 

PHILLIPS Specially Appeared Solely to Contest Jurisdiction:  On July 22, 

2016 and on July 29, 2016, Plaintiff appeared by telephone on Court Call for the 

sole purpose of contesting jurisdiction.  Neither party testified.  [See C.T.03] 

No Such Thing as Cyber-Bullying:  Respondent’s brief, and indeed, the trial 

judge, mistakenly believe there is a legal wrongdoing called “cyber-bullying.”  

However, there is no known “tort” or “crime” by this name.  “Cyber-bullying” has 

no status in the law.  Same goes for the term, “cyber-stalking.”   

No Such Thing as Cyber-Stalking:  “Stalking” cannot be committed on the 

internet because stalking is defined as the crime of physically following someone 

too closely on the streets.  PHILLIPS prays this Court issue a bright-line ruling on 

these issues, i.e., “cyber-stalking” and “cyber-bullying” have no status in the law.  

Respondent’s allegations of “cyber-bullying” are childish and nonsensical.        

PHILLIPS Posted ONLY at His Own Facebook Page:  As Respondent’s Brief 

acknowledges, at p. 10, PHILLIPS posted content only at his own Facebook page, 

which MCCAULEY is free to ignore simply by “changing the channel.”  Why is this 

significant?—because PHILLIPS was never “talking-at” MCCAULEY; rather, he was 

merely “talking-about” MCCAULEY, which is constitutionally protected. 

Mystery Attorney Goes Outside the Record:  In Respondent’s Brief, at p. 10, 

opposing counsel (whomever it is) goes on a rant with wild and fantastic 

allegations about vast conspiracies, corporate spy networks, paternity issues of 

MCCAULEY’S kids, and the 1980 Stanley Kubrick film, The Shining – with no 

supporting citation to the record.  And PHILLIPS objects.  The Court must disregard 

those allegations outside the record; (or otherwise allow PHILLIPS to respond).    
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Citations to the Record:  Rule 8.204.(a)(1)(C) requires that factual 

allegations cite to the record.  The phantom lawyer who wrote MCCAULEY’S    

brief purposely makes allegations that are only prejudicial and not at all probative.  

And this is done intentionally.  This Court is wise to issue an OSC to compel 

MCCAULEY to identify her lawyer.   

Facts Outside the Record are Immaterial:   Facts outside the record are 

immaterial.  “The reviewing court will presume that the record in an appeal 

includes all matters material to deciding the issues raised.”  [Rule 8.163]    

PHILLIPS argues that the facts outside the record must be presumed immaterial.  

Motion for a “New” Trial:  While California law allows motions for “new” 

trial, the very concept of “new” trial, presupposes that the moving party had an 

“original” trial in the first place!  Notably, the cases on which the opposition relies, 

e.g., La Cava v. Breedlove, [77 Cal. App. 2d 129], are cases in which the parties 

first had an “original” trial.  The cases cited by the opposition complain of 

procedural defects at trial, while PHILLIPS, in stark contrast, complains that he 

never had a trial in the first place! 

Case of First Impression:  PHILLIPS never had an “original” trial.  And,    

Sacramento lawmakers never thought to pass a law allowing litigants to demand   

an “original” trial—in instances where they were wrongfully denied trials in the 

first place.  But no amount of tortured legal reasoning can uphold the trial judge’s 

wrongful denial of the constitutional right to trial.  This Court is duty-bound to 

give PHILLIPS his day in court—as the California Constitution requires. [Calif. 

Const. Art. I, Sec. 16, “Trial by jury is an inviolate right.”] 

No Lower Court Testimony:  Contrary to the false assertions of 

MCCAULEY’S mystery attorney, PHILLIPS never testified nor did he present 

evidence; but perhaps most significantly, PHILLIPS was never able to confront his 

accuser and cross-examine her in open court—to expose her as a brazen and 

malicious liar. 
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MCCAULEY Could Not Withstand Cross-Examination:  According to 

MCCAULEY, she hired an attorney to send a cease and desist letter to PHILLIPS—

and the existence of this cease and desist letter, though outside the record, is 

mentioned by Respondent’s Brief, (at page 10).  Why is this cease and desist letter 

important?—because it provides MCCAULEY’S account of why the parties are in 

conflict.  And again, although MCCAULEY’S cease and desist letter was not 

designated as part of the record, PHILLIPS wishes to briefly comment on it.  

PHILLIPS here begs the Court’s indulgence.   

MCCAULEY is a Brazen and Malicious Liar:  According to MCCAULEY’S 

cease and desist letter, which was part of MCCAULEY’S original petition, [but not 

designated in the record-on-appeal], MCCAULEY was supposedly funding 

PHILLIPS’ law practice with financial support payments to PHILLIPS.  But this is      

a bald-faced lie!  She never, ever gave PHILLIPS a dime!  Under cross-examination, 

PHILLIPS could easily prove that MCCAULEY lied about funding PHILLIPS’ law 

practice—but PHILLIPS was wrongfully denied his day in court!    

Why does MCCAULEY Lie about Supporting PHILLIPS?  According to 

MCCAULEY’S cease and desist letter, she suddenly decided one day that she no 

longer wished to financially support PHILLIPS, so she withdrew monetary support.  

And then—so her story goes—PHILLIPS became enraged when he learned that 

MCCAULEY cut him off financially.  MCCAULEY then claims that PHILLIPS called 

her incessantly on the telephone—for over a week—until one day when 

MCCAULEY finally relented and took PHILLIPS’ phone call, whereupon MCCAULEY 

tried to politely explain why she withdrew financial support, but PHILLIPS 

supposedly would have none of it; thereafter, according to MCCAULEY, PHILLIPS 

began a reign of terror to punish MCCAULEY for withdrawing financial support.  

But this is all a LIE!  PHILLIPS never phoned MCCAULEY.  The parties have never 

met nor spoken.  And once the Court realizes that MCCAULEY is lying about the 

reasons for the parties being at odds, then MCCAULEY’S case collapses. 
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MCCAULEY is a Professional Liar:  PHILLIPS spoke-out against MCCAULEY 

to tell the world that she is a fake, a shill, and a fraudster!  And she lies so freely—

and so often—that she thought she could get away with lying in court.  There are 

no receipts for MCCAULEY’S supposed payments to PHILLIPS, no phone records, 

nothing to support MCCAULEY’S lies!  PHILLIPS will easily win at trial because 

MCCAULEY lies about why the parties at odds!  But when—if ever—will PHILLIPS 

have a chance to cross-examine this brazen and malicious liar?  PHILLIPS must be 

afforded the opportunity cross-examine MCCAULEY in open court—and when she 

commits perjury, she must be prosecuted to the fullest extent.  And the trial judge 

should be scrutinized for ripping-up the Constitution to protect MCCAULEY from 

facing PHILLIPS on cross-examination in open court.  It’s bad enough that the trial 

court robbed PHILLIPS’ free speech rights—but His Honor also robbed PHILLIPS’ 

right to trial.     

Why did PHILLIPS File a Motion for New Trial?  Respondent’s Brief, at page 

16, speculates as to why PHILLIPS chose to file a motion for new trial instead of 

appealing the restraining order.  Two reasons: first, a motion for new trial would  

be way quicker (and less expensive) than an appeal, and second, PHILLIPS is 

entitled to have his day in court, to confront his accuser, to cross-examine her,        

to testify, to present evidence, to have a trial, which the Constitution guarantees.  

Moreover, a motion for new trial attacks procedural errors, which should be easy  

to correct because, when it comes to trials, there is no room for judicial discretion.  

The right to trial is fundamental—and must remain inviolate!    

California Constitution; Trial by Jury:  “Trial by jury is an inviolate right 

and shall be secured to all,” [Calif. Const. Art. I, Sec. 16].  Under state law, 

PHILLIPS has a constitutional right to trial by jury.  This Court, respectfully, has a 

duty to immediately enforce this right—sua sponte—and order a trial be held.    

Or, in the alternative, the Court may simply vacate the CHRO because it is 

overbroad and wrongfully forbids PHILLIPS from “talking-about” MCCAULEY.  
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Denial of Due Process Rights:  “To limit a defendant's right to present 

evidence and cross-examine … would run the real risk of denying such a 

defendant's due process rights, and would open the entire harassment procedure    

to the possibility of successful constitutional challenge on such grounds.”   

[Schraer v. Berkeley Property Owners' Assn. (1989) 207 Cal.App.3d 719, at 733] 

Hearing vs. Trial:  Opposing counsel tries to draw subtle shades of 

distinction between the right to hearing versus the right to trial.  The Code refers 

to “hearing,” but PHILLIPS believes the word “trial” is interchangeable.  However, 

the distinction is immaterial because, regardless of labels, PHILLIPS never had a 

right to present evidence, nor testify, nor cross-examine the accuser.   

There Was No “Hearing” in the Lower Court:  MCCAULEY’S phantom 

lawyer, at page 21, again falsely alleges there was a hearing and that PHILLIPS 

testified; but again, as earlier addressed, this is a blatant lie.  There was no 

“hearing”—no evidence, no testimony, and no cross-examination.   

PHILLIPS Was Not Served:  McCauley lied about serving PHILLIPS with the 

summons and complaint.  The Court does not have jurisdiction over PHILLIPS in 

the first place because PHILLIPS has no “minimum contacts” with Sacramento 

County.  PHILLIPS inadvertently acquiesced because the trial judge believed that 

PHILLIPS, as a California lawyer, necessarily has “minimum contacts” with 

California sufficient to confer jurisdiction—but PHILLIPS regrets acquiescing 

because this is wrong law!  PHILLIPS wishes to withdraw his acquiescence—

because the Court never had jurisdiction over PHILLIPS in the first place—because 

PHILLIPS had no “minimum contacts” with the County of Sacramento. 

Minimum Contacts with Forum “County”:  Many lawyers mistakenly 

believe that in personam jurisdiction is acquired by “minimum contacts with the 

forum state.”  Law schools inculcate students with this catch phrase, but it’s not 

entirely correct.  The proper test is whether would-be defendants have minimum 

contacts with the forum “county.”  
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Does PHILLIPS Have “Minimum Contacts?”  As a licensed California 

attorney, PHILLIPS arguably has minimum contacts with the forum state, i.e., 

California.  However, PHILLIPS has no minimum contacts with the forum county, 

i.e., the County of Sacramento.  And thus, the court never had jurisdiction in the 

first place because PHILLIPS had no minimum contacts with the forum “county.”    

The Parties’ Nevada Litigation:  MCCAULEY will not dispute the following:  

In 2016, PHILLIPS brought a Nevada state court action against MCCAULEY, for 

defamation (libel), in Clark County, Nevada, where PHILLIPS resides.  MCCAULEY 

filed a motion to dismiss, (Nevada’s equivalent of a demurrer), based on 

MCCAULEY purportedly having no “minimum contacts” with Clark County, 

Nevada.  PHILLIPS argued that MCCAULEY had “minimum contacts” with Clark 

County, Nevada—because that’s where PHILLIPS resides.  However, the Nevada 

state court rejected PHILLIPS’ argument, and found that MCCAULEY did not have 

minimum contacts with the forum “county,” and the judge thereupon dismissed 

PHILLIPS’ defamation lawsuit against MCCAULEY. 

Minimum Contacts:  What is the current state of the law with regard to 

minimum contacts?  The great weight of legal authority supports the Nevada state 

court having dismissed PHILLIPS’ action against MCCAULEY because, of course, 

everything she did was online, i.e., she had no contact with Clark County, Nevada, 

and the fact of PHILLIPS’ residency in aforesaid county was insufficient, as a matter 

of law, to confer jurisdiction over MCCAULEY.  Well, by that same token, this 

Court, respectfully must conclude the same.  This Court should dismiss 

MCCAULEY’S action against PHILLIPS because, of course, everything PHILLIPS   

did was online, i.e., he had no contact with Sacramento County, Calif., and the  

fact of MCCAULEY’S residency in aforesaid county must be deemed insufficient,   

as a matter of law, to confer jurisdiction.  PHILLIPS here omits the citations; 

however, it’s important to note that this “minimum contacts” issue was resolved 

differently—in two different states—with two completely opposite results.      
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Conflict in Laws:  PHILLIPS is a Nevada resident; MCCAULEY is a California 

resident.  All relevant facts as between the parties happened exclusively in 

cyberspace, on the internet.  And the question thus arises:  How can MCCAULEY 

escape jurisdiction—based on the fact that she had no contact with Clark County, 

Nevada (where PHILLIPS resides), and yet, PHILLIPS cannot escape jurisdiction—

despite the fact that he had no contact with Sacramento County, California, (where 

MCCAULEY resides)?  The point is, both parties naturally wish to sue in the county 

where they reside, and all conduct between the parties happened only in 

cyberspace; and yet, MCCAULEY can hail PHILLIPS into court 900 miles away,    

but PHILLIPS cannot do the same to MCCAULEY?!  No legal rationale supports this 

result because the outcome should be the same in both cases. 

Common Sense Logic re Jurisdiction:  If it’s true, legally speaking, that 

Nevadans cannot hail Californians into Nevada civil courts for online speech-

related activities, then it must also follow that Californians should not be able to 

hail Nevadans into California civil courts for online speech-related activities.  

Logic compels this conclusion.  This case should be dismissed because PHILLIPS 

had no “minimum contacts” with the forum County of Sacramento.    

OSC re Jurisdiction:  This Court, respectfully, may wish to order 

MCCAULEY’S lawyer to emerge from the shadows and have the parties brief this 

issue re jurisdiction—because these are important issues of law now ripe for 

adjudication and a published decision.  There is a glaring problem with antiquated 

in personam jurisdiction rules because they do not reflect the modern reality of the 

internet—which obviates the fiction of state lines.  Under current law, the Court 

has no jurisdiction over PHILLIPS—because he had no contacts—of any kind 

whatsoever—with the forum county where MCCAULEY filed her claims. 

Robert J. Kern Represented MCCAULEY in Nevada:  Robert J. Kern, a 

licensed Nevada lawyer, represented MCCAULEY in the parties’ Nevada litigation.   

PHILLIPS believes that Robert J. Kern wrote MCCAULEY’S brief.  However, Robert 
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J. Kern is NOT licensed to practice law in California, and therefore, Robert J. 

Kern, assuming he’s the “phantom,” necessarily commits the unauthorized practice 

of law, which is punished as a misdemeanor under the B & P Code; (as a licensed 

attorney, Kern is presumed to know better). 

PHILLIPS Did Not Make a General Appearance:  The Respondent’s brief 

falsely claims that PHILLIPS made a general appearance and pled his case, but 

again, this is blatantly false and enormously frustrating.  The phantom lawyer has 

no personal knowledge of the facts.  Again, PHILLIPS only ever appeared via 

telephone and only to contest jurisdiction.  No testimony was given by either party.       

The Phantom Lawyer Misleads the Court:  MCCAULEY’S mystery lawyer 

claims that the parties testified on July 29, 2016; however, C.T. 003, a minute 

order, plainly reveals that neither party was sworn, nor testified!  [See C.T.003]  

PHILLIPS argues that this is not a secret tribunal; the Court should order 

MCCAULEY to identify her mystery lawyer. 

No Reporter Transcripts for Restraining Orders:  The opposition, at page 23, 

mentions “reporter transcripts,” but MCCAULEY’S mystery lawyer has no personal 

knowledge of the facts, i.e., that there was never a court reporter present on any 

occasion when PHILLIPS specially appeared to challenge jurisdiction.    

Analogies to Workplace Harassment are Inapposite:  The Respondent’s brief 

makes analogies to workplace harassment, e.g., the case where “racial epithets” 

were the subject of a restraining order and thus prohibited in the workplace.       

But this analogy is silly because PHILLIPS and MCCAULEY are not co-workers. 

Insufficient Evidence to Grant CHRO:  The opposition claims there was 

sufficient evidence to grant the CHRO, however, this is plainly wrong because, of 

course, there was no evidence presented by any party—because there was no trial.  

As a matter of law, there can be no “sufficiency of evidence” where none was 

submitted in the first place—because there was no trial. 
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Arbitrary and Capricious Trial Judge:  The trial judge asked the parties for 

written briefs re service of process, [C.T.03], but then skipped-over the trial and 

ruled for MCCAULEY—without having sworn either party.  No reasonable trial 

judge could ever believe that it’s legitimate to deny the constitutional right to 

confront one’s accuser—especially where there are criminal remedies at stake.  

Any reason offered—for the trial court denying the right to confront one’s 

accuser—can only be arbitrary, capricious, whimsical, and entirely pretextual.   

The Salem Witch Trials:  Without going too far afield, PHILLIPS wishes to 

point-out that English-speaking courts, for more than 300 years, have enforced the 

fundamental right to allow the accused to cross-examine the accusers.  And though 

the Puritans’ religious-based laws are now out of fashion, the point is that even 

they understood the fundamental legal precept that justice cannot be had unless   

the proceedings are adversarial, which necessarily includes the right to confront 

one’s accuser.  PHILLIPS laments that the trial judge breaks with over 300 years    

of Anglo-American jurisprudential tradition.  These proceedings were never 

adversarial; indeed, they smacked of fascism—a bizarre Kafkaesque nightmare—

like Joseph K. in Kafka’s “The Trial”—where the accused never gets a trial … and 

no opportunity to present evidence … no opportunity to testify on his own behalf 

… no right to argue the law … and never facing the accuser in court.  And to make 

matters the worse, the judge issued an order that is plainly defective on its face.  

(PHILLIPS can scarcely believe this is happening in America.) 

PHILLIPS Demands His Day in Court:  This Court is duty-bound to uphold 

the federal and state constitutions—both of which guarantee the right to trial.   

And, case law directly on point reaffirms the right to trial, [Schraer v. Berkeley 

Property Owners' Assn. (1989) 207 Cal.App.3d 719].  PHILLIPS here demands his 

day in court; or in the alternative, the Court is wise to simply dismiss the case 

because the CHRO is plainly overbroad, i.e., a speaker may accrue liability for 

“talking-at” someone, but not for “talking-about” someone, which is here the case.  
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SUMMARY & CONCLUSION



Summary & Conclusion:  The trial court never had jurisdiction over 

PHILLIPS in the first place, and even if it did, the CHRO is unconstitutionally 

overbroad because it prohibits PHILLIPS from “talking-about” MCCAULEY.       

And, the CHRO should never have issued because there was no trial on the merits.  

The trial judge robbed PHILLIPS not only of his free speech rights but of his right to 

trial as well.  These errors can be remedied by granting PHILLIPS his day in court; 

or, in the alternative, by simply dismissing the CHRO because it is defective on its 

face, i.e., it forbids PHILLIPS from talking “about” MCCAULEY, which PHILLIPS has 

every right to do!   

  

Date:  March 15, 2018    LAW OFFICES OF T. MATTHEW PHILLIPS 

 

 
 

         T. Matthew Phillips .      .     

      T. Matthew Phillips, Esq. 
Appellant in Pro Per. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


	Cert. of Int. Entities or Parties
	Word Count
	Table of Contents
	Table of Authorities
	State Authorities
	Appellant's Reply
	Summary & Conclusion
	Proof of service



