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PARENT-CHILD SPEECH AND CHILD
CUSTODY SPEECH RESTRICTIONS

EuGENE VoLokH*

The “best interests of the child” test—the normal rule applied in custody disputes
between two parents—Ileaves family court judges ample room to consider a parent’s
ideology. Parents have had their rights limited or denied partly based on their
advocacy of atheism, racism, homosexuality, adultery, nonmarital sex,
Communism, Nazism, pacifism and disrespect for the flag, fundamentalism,
polygamy, and religions that make it hard for children to “fit in the western way of
life in this society.”

Courts have also penalized or enjoined speech that expressly or implicitly criticizes
the other parent, even when the speech has a broader ideological dimension. One
parent, for instance, was ordered to “make sure that there is nothing in the religious
upbringing or teaching that the minor child is exposed to that can be considered
homophobic,” because the other parent was homosexual. Another mother was
stripped of custody partly because she accurately told her 12-year-old daughter that
her ex-husband, who had raised the daughter from birth, wasn’t in fact the girl’s
biological father.

Courts have also restricted a parent’s religious speech when such speech was seen as
inconsistent with the religious education that the custodial parent was providing.
The cases generally rest on the theory (sometimes pure speculation, sometimes
based on some evidence in the record) that the children will be made confused and
unhappy by the contradictory teachings, and will be less likely to take their parents’
authority seriously.

This article argues these restrictions are generally unconstitutional, except when
they’re narrowly focused on preventing one parent from undermining the child’s
relationship with the other. But in the process the article makes several observa-
tions that may be helpful whether or not readers endorse this proposal: (1) The
best interests test lets courts engage in a wide range of viewpoint-based speech
restrictions. (2) The First Amendment is implicated not only when courts issue
orders restricting parents’ speech, but also when courts make custody or visitation
decisions based on such speech. (3) Even when the cases involve religious speech,
the Free Speech Clause is probably a stronger barrier to the judge’s penalizing the
speech than are the Religion Clauses. (4) If parents in intact families have First
Amendment rights to speak to their children, without the government’s restricting
the speech under a “best interests” standard, then parents in broken families gener-
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ally deserve the same rights. (5) Parents in intact families should indeed be free to
speak to their children—but not primarily because of their self-expression rights, or
their children’s interests in hearing the parents’ views. Rather, the main reason to
protect parental speech rights is that today’s child listeners will grow up into the
next generation’s adult speakers. (6) Attempts to allow restrictions only when the
speech imminently threatens likely psychological harm (or even causes actual psy-
chological harm) to children may seem appealing, but will likely prove unhelpful.
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INTRODUCTION

Percy Bysshe Shelley was a poet and a cad. He married his wife,
Harriet Westbrooke, when she was 16, but left her for Mary
Wollstonecraft Godwin three years later. When Shelley left Harriet,
their daughter was a year old, and Harriet was pregnant with their
son.

Two years later, Harriet drowned herself. When Shelley decided
to raise the children himself, Harriet’s parents refused to turn them
over, and Shelley went to court. Though fathers had nearly absolute
rights under then-existing English law, Shelley became one of the first
fathers in English history to lose custody of his children.!

Percy Shelley was also an avowed atheist—and the Court of
Chancery mostly relied on his views, not on his infidelity or unrelia-
bility, in denying him custody.? Shelley shouldn’t be put in charge of
the children’s education, the Lord Chancellor reasoned: Shelley
endorsed atheism and sexual freedom, and would teach his children
the same values. Twenty years later, Justice Joseph Story likewise
wrote that a father could lose his rights for “atheistical[ ] or irreligious
principles.”

Shelley’s case may look like something out of another time and
place. That time and place, it turns out, is 2005 Michigan, where a
modern Shelley might be denied custody based partly* on his “not
regularly attend[ing] church and present[ing] no evidence demon-
strating any willingness or capacity to attend to religion with [his chil-

1 Shelley v. Westbrooke, 37 Eng. Rep. 850, 851 (Ch. 1817). Shelley is generally seen as
a landmark case in the evolution away from unchallenged paternal custody, see, e.g., Henry
H. Foster & Doris Jonas Freed, Life With Father: 1978, 11 Fam. L.Q. 321, 325-26 (1978),
though several cases anticipated it. See Rex v. Delaval, 97 Eng. Rep. 913, 913-15 (K.B.
1763) (suggesting that if father were involved with arranging eighteen-year-old daughter’s
“prostitution” as “kept mistress,” he ought not regain custody of his daughter); Blisset’s
Case, 98 Eng. Rep. 899, 899-900 (K.B. 1773) (denying father’s right to custody because he
was bankrupt, abusive, and failed to support his family); Sarah Abramowicz, Note, English
Child Custody Law, 1660-1839: The Origins of Judicial Intervention in Paternal Custody, 99
CoruMm. L. REv. 1344, 1384-87 (1999) (citing some other pre-Shelley cases denying father’s
right to custody on various grounds).

2 Shelley, 37 Eng. Rep. at 851.

3 JosepPH STORY, 2 EouiTy JURISPRUDENCE § 1341 (1836).

4 In most modern custody cases, courts are asked to consider a wide range of factors,
and the constitutionally suspect factor—be it race, religion, or speech—is only one. But
restricting parental custody based even partly on parents’ speech or religiosity implicates
the First Amendment, for reasons discussed in the text accompanying notes 104-07.
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dren],”> or having a “lack of religious observation.”® It’s 1992 South
Dakota, where Shelley might have been given custody but only on
condition that he “will agree to present a plan to the Court of how
[he] is going to commence providing some sort of spiritual opportu-
nity for the [children] to learn about God while in [his] custody.”” It’s
2005 Arkansas, 2002 Georgia, 2005 Louisiana, 2004 Minnesota, 2005
Mississippi, 2006 New York, 2005 North Carolina, 1996 Pennsylvania,
2004 South Carolina, 1997 Tennessee, 2000 Texas, and, going back to
the 1970s and 1980s, Alabama, Connecticut, the District of Columbia,

5 Underhill v. Garcia, No. 261651, 2005 WL 3304120, at *2 (Mich. Ct. App. Dec. 6,
2005) (reversing award of custody to mother, giving as one factor in father’s favor that
“[father] regularly took [son] to church and Sabbath school, taught [him] how to pray and
read him Bible stories, while [mother] testified that she did not regularly attend church and
presented no evidence demonstrating any willingness or capacity to attend to religion with
[son]”); Reed v. Lewandowski, No. 260372, 2005 WL 2291850, at *4 (Mich. Ct. App. Sept.
20, 2005) (upholding award of custody to mother and giving as one factor in mother’s favor
that “[mother] attended church regularly and brought the child with her,” whereas father
“did not attend church” but only “tried to teach the child about religion at home”).

6 Evans v. Evans, No. 261591, 2005 WL 3116506, at *2 (Mich. Ct. App. Nov. 22, 2005)
(noting father’s “lack of religious observation” as weighing against him, though concluding
that on balance other factors made up for this). MicH. Comp. Laws § 722.23(b) (1993)
provides that courts applying the “best interests of the child” test should consider, among
other things, “[t]he capacity and disposition of the parties involved to give the child love,
affection, and guidance and to continue the education and raising of the child in his or her
religion or creed, if any.” Many Michigan decisions interpret this as preferring parents
who would provide a more religious upbringing over parents who would provide an irrelig-
ious or a less religious upbringing (and not just as mandating considerations of child’s own
expressed religious preference, see infra note 203, or maintaining continuity of religious or
irreligious upbringing). E.g., In re Barlow, 273 N.W.2d 35, 44 (Mich. 1978) (treating
§ 722.23(b) as implementing view that, even for children who are too young to have preex-
isting religious training, “consideration of religious factors serves to promote values highly
prized in our society”). For fourteen Michigan cases (from 1996 to 2005) where a trial or
appellate court cited in the prevailing parent’s favor the parents’ comparative religiosity or
willingness to raise child religiously, see infra Appendix, pp. 722-23.

7 Hulm v. Hulm, 484 N.W.2d 303, 305 & n.* (S.D. 1992) (upholding trial court order
that imposed such requirement as condition of mother’s getting custody); see also id. at 306
(Henderson, J., dissenting) (arguing that father should have been awarded custody, and
beginning his list of reasons by stating that mother “[d]id not want the child baptized,”
“[d]id not attend church,” and “[w]anted child to choose a religion, years hence,” while
father did want child baptized, did attend church “and took child to church,” and “thought
the little girl needed religious instruction now”); Hanks v. Hanks, 334 N.W.2d 856, 860-61
(S.D. 1983) (Henderson, J., concurring in part and dissenting in part) (“I am also troubled
by the indifference of the mother and stepfather towards the religious upbringing of these
children. [The children] do not go to church. Appellee and stepfather have indicated that
religion is of very little importance to the children. There is little effort made on the part
of the mother and her new husband to give these children a religious upbringing. . . .
Religious instruction is missing. This void affects their attitude towards traditional
values. . . . [T]he trial court failed to enter any findings of fact or conclusions of law with
respect [to this]. This is error.”).
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Iowa, Montana, and Nebraska.® In 2000, the Mississippi Supreme
Court ordered a mother to take her child to church each week, rea-
soning that “it is certainly to the best interests of [the child] to receive
regular and systematic spiritual training”;® in 1996, the Arkansas
Supreme Court did the same, partly on the grounds that weekly
church attendance, rather than just the once-every-two-weeks attend-
ance that the child would have had if he went only with the other
parent, provides superior “moral instruction.”!0

Likewise, through the past decades, parents have had their rights
limited or denied based partly on their racist speech,!' advocacy of
Communism,'? Nazi sympathies,'3 advocacy of pacifism and disrespect

8 For over seventy cases from all these jurisdictions (from 1970 to the present) in
which a trial or appellate court cited in the prevailing parent’s favor the parents’ compara-
tive religiosity or willingness to raise child religiously, see infra Appendix, pp. 722-29; over
twenty-five of the cases are from 2000 to the present, and over fifteen more are from the
1990s. For cases holding that a parent’s lack of religiosity generally ought not be a factor in
custody decisions, see Placencia v. Placencia, 3 S.W.3d 497, 502 (Tenn. Ct. App. 1999); In re
Marriage of Oswald, 847 P.2d 251, 253 (Colo. Ct. App. 1993); Burrows v. Brady, 605 A.2d
1312, 1317 (R.I. 1992); Elbert v. Elbert, 579 N.E.2d 102, 110 (Ind. Ct. App. 1991); Eastes v.
Eastes, 590 S.W.2d 405, 408 (Mo. Ct. App. 1979); Wilson v. Wilson, 473 P.2d 595, 598-99
(Wyo. 1970); Welker v. Welker, 129 N.W.2d 134, 138 (Wis. 1964); Maxey v. Bell, 41 Ga.
183, 185-86 (1870).

9 McLemore v. McLemore, 762 So. 2d 316, 320 (Miss. 2000) (quoting and endorsing
reasoning of Hodge v. Hodge, 188 So. 2d 240, 240 (Miss. 1966), which approved similar
order).

10 Johns v. Johns, 918 S.W.2d 728, 731 (Ark. Ct. App. 1996). The father was allowed to
drop the child off at church, and thus wasn’t legally obliged to attend the services himself;
but this means the order gave the father the choice of either attending a church service that
he objected to, or having his time with his child reduced because of his nonchurchgoing
ways. See Carrico v. Blevins, 402 S.E.2d 235 (Va. Ct. App. 1991) (overturning similar con-
dition because it “compels [the noncustodial parent] to attend church or to relinquish a
portion of her limited visitation time”).

11 See, e.g., McCorvey v. McCorvey, No. 05-174, 2005 WL 2863915, at *7-*9 (La. Ct.
App. Nov. 2, 2005) (discussing trial court order that barred father from making “any
racial . . . slurs . . . in the presence of the child,” noting that trial judge’s reason for order
was “that it was in the best interest of the child to be reared in an atmosphere of respect for
all cultures and of tolerance for diversity, where that is the reality of our American society
into which she is growing,” and upholding contempt citation based on father’s violation of
this order). For five other cases in which a trial or appellate court cited in the prevailing
party’s favor the other party’s racist speech, see infra Appendix, p. 729.

12 For five cases from 1936 and the 1950s in which a trial or appellate court noted
parent’s Communism as factor or potential factor against parent’s custody claim, barred
parent from teaching child Communism, or decided against parent when parent’s Commu-
nism was urged as a factor against parent, see infra Appendix, pp. 729-30.

13 Reimann v. Reimann, 39 N.Y.S.2d 485, 485 (Sup. Ct. 1942) (denying custody to
father because he had been “contaminated with the germ of Nazism which makes him
totally unfit to rear and guide the destiny of any living thing, far less an impressionable and
susceptible child of tender years”); see also Kennard v. Kennard, 179 A. 414, 417-18 (N.H.
1935) (reversing decision denying visitation based on father’s supposed pro-German sym-
pathies and disloyalty during World War I).
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for the flag,'* advocacy of polygamy,’> defense of the propriety of
homosexuality,'® defense of adultery,!” advocacy of (or inadequate
condemnation of) nonmarital sex,'® teaching of fundamentalism,'®
teaching of “non-mainstream” religions,?® teaching of religious intol-

14 Cory v. Cory, 161 P.2d 385, 386 (Cal. Ct. App. 1945) (reversing such a decision);
Jackson v. Jackson, 309 P.2d 705, 710 (Kan. 1957) (same).

15 Shepp v. Shepp, 821 A.2d 635, 637 (Pa. Super. Ct. 2003), appeal allowed, 832 A.2d
1064 (Pa. 2003); see also In re Black, 283 P.2d 887, 892 (Utah 1955) (upholding state’s
removing children from intact polygamous family, and returning them only on condition
that they would not be taught polygamy).

16 For six cases in which a trial or appellate court decision restricted pro-homosexuality
or homosexuality-themed speech by parent, or counted such speech against the parent in
the custody decision, see infra Appendix, pp. 730-31.

17 See Bunim v. Bunim, 83 N.E.2d 848, 849 (N.Y. 1949) (denying custody to mother
largely because she “here, in open court, has stated her considered belief in the propriety
of indulgence, by a dissatisfied wife such as herself, in extramarital sex experimentation,”
and “[i]t cannot be that ‘the best interests and welfare’ of those impressionable teen-age
girls will be ‘best served’ by awarding their custody to one who proclaims, and lives by,
such extraordinary ideas of right conduct”); see also Murray v. Murray, 220 So. 2d 790, 794
(La. Ct. App. 1969) (noting that “[t]o serve the best interest of the child, it is absolutely
essential that the party having custody . . . [teach the child] both by word and example the
principles of decency and commonly acceptable moral principles,” specifically of impro-
priety of adultery).

18 See Pulliam v. Smith, 501 S.E.2d 898, 904 (N.C. 1998) (upholding transfer of custody
to mother, partly because “failing and refusing to counsel the children against” “the reg-
ular commission of sexual acts in the home by unmarried people,” “while acknowledging
this conduct to them” is “detrimental to the best interest and welfare of the two minor
children”); see also Anderson v. Anderson, 736 So. 2d 49, 53 & n.1 (Fla. Dist. Ct. App.
1999) (reversing trial judge’s refusal to transfer custody to father, partly because judge
didn’t properly consider mother’s letting her boyfriend run pornographic website from
home, and suggesting that even though materials weren’t accessible to child, operation of
site “evince[d] contempt for the law”—though there was no mention of its being unpro-
tected obscenity—*“disrespect for women and disregard for committed relationships and
thus permeate[d] the environment . . . whether or not the child sees it”); infra note 92
(discussing and distinguishing cases penalizing parents for letting lovers stay overnight
while children were present).

19 See Collier v. Collier, 14 Phila. 129, 144, 149 (Pa. Ct. Common Pleas 1985) (giving
father only weekend custody, partly because of his fundamentalist lifestyle and attitudes—
such as “disapprov[al] of most popular music as ‘satanic’ >—which were seen as likely to
lead to “serious problems for the children in adolescence”); Waites v. Waites, 567 S.W.2d
326, 333 (Mo. 1978) (suggesting that under “best interests” test court may consider whether
parent “would refuse to permit the child to attend a school class where evolution is
taught”). But see Stolarick v. Novak, 584 A.2d 1034, 1036 (Pa. Super. Ct. 1991) (reversing
trial court decision that denied custody to fundamentalist father because he was raising
children “in a sterile world with very rigid precepts”); In re Marriage of Epperson, 107 P.3d
1268, 1277 (Mont. 2005) (Rice, J., specially concurring) (noting that lower court’s custody
decision may have been inappropriately influenced by court’s view that parties’ fundamen-
talist religion “had ‘screwball aspects’ and was ‘off beat’”).

20 See Decree of Dissolution of Marriage, Jones v. Jones, No. 49D01-0305-DR-00898, at
4 (Feb. 13, 2004), available at http://www.law.ucla.edu/volokh/custody/jones.pdf (directing
parents “to take such steps as are needed to shelter [the child] from involvement and
observation of these non-mainstream religious beliefs and rituals”) rev’d, 832 N.E.2d 1057,
1061 (Ind. Ct. App. 2005); see also Mendez v. Mendez, 527 So. 2d 820, 821, 823 (Fla. Dist.
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erance,?! and attendance with their children at churches that recog-
nize same-sex marriage.?> The Pennsylvania Supreme Court is now
reviewing the polygamy advocacy case, framing the question as, “To
what extent can the courts limit parents from advocating religious
beliefs that, if acted upon, would constitute criminal conduct?”?3—a
question that could equally apply to parents’ teaching their children
the propriety of refusing to fight in unjust wars,?* the propriety of civil
disobedience, and the like.

All this is done under the rubric of the “best interests of the
child” standard, the normal rule applied in custody disputes between
two parents:?>> and this standard leaves family court judges ample
room to consider a parent’s ideology.?® For instance, in a country
where half the public thinks that it’s necessary “to believe in God in
order to be moral and have good values,” has an unfavorable view of
“[a]theists, that is, people who don’t believe in God,” and wouldn’t
vote for a political candidate who didn’t believe in God even if he had
been nominated by their own party,?? it makes sense that some judges
would think that it’s against the child’s best interests for a parent to
raise the child without religion.

Ct. App. 1987) (Baskin, J., dissenting) (taking view that lower court’s denial of custody to
Jehovah’s Witness was based on expert evidence that being raised as Jehovah’s Witness
would make it hard for children to “fit in the western way of life in this society”); cf.
O’Rielly v. O'Rielly, No. 31 39 82, 1995 Conn. Super. LEXIS 977, at *4, *9 (Mar. 28, 1995)
(ordering that “[u]nder no circumstances shall the children have any contact with the entity
known as Miracle of Love, its members or participants”; court characterized Miracle of
Love as “cult”).

21 E.g., In re Marriage of Epperson, 107 P.3d 1268, 1274-75 (Mont. 2005); Frank v.
Frank, 833 A.2d 194, 199 (Pa. Super. Ct. 2003) (directing “that each party will impress
upon the children the need for religious tolerance and not permit any third party to
attempt to teach them otherwise”).

22 E.g.,JLP.v.D.J.P., 643 S.W.2d 865, 872 (Mo. Ct. App. 1982).

23 Shepp v. Shepp, 832 A.2d 1064, 1064 (Pa. 2003).

24 See, e.g., Gillette v. United States, 401 U.S. 437 (1971) (holding that refusal to serve
in what one considers unjust war, when one’s conscientious objection is only to serving in
unjust wars and not in all wars, is illegal and not exempted by conscientious objector
exemption).

25 A parent can generally lose custody to a nonparent only if the parent is found to be
unfit, a much more demanding standard. See, e.g., Watkins v. Nelson, 748 A.2d 558,
565-67 (N.J. 2000) (summarizing tests in various states, which mostly come down to
parental unfitness, and which require more than just showing that change of custody would
be in child’s best interests).

26 This is especially clear in states that expressly list a parent’s “moral fitness” as one of
the factors to be considered in determining best interests. See, e.g., FLA. STAT. ANN.
§ 61.13(3)(f) (1997); La. Civ. Cope ANN. art. 134(6) (1999); Mica. Comp. Laws ANN.
§ 722.23(f) (2002); N.D. Cent. CoDE § 14-09-06.2(1)(f) (2004); McDaniel v. Garrett, 661
S.w.2d 789, 790 (Ky. Ct. App. 1983); Albright v. Albright, 437 So. 2d 1003, 1005 (Miss.
1983). For more on how the best interests standard, even when honestly applied, may
justify these decisions, see infra note 74 and text accompanying notes 73-74.

27 See infra note 85 for citations to the surveys.

«
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Courts have also ordered parents to reveal their homosexuality to
their children,?® or to conceal it.?° They have ordered parents not to
swear in front of their children,?® and to install Internet filters.3! They
have also considered, as a factor in the custody decision, parents’
swearing;3? exposing their children to R-rated movies,? a gun-themed
magazine,** unfiltered Internet access,> photos of men in women’s

28 See DeLong v. DeLong, No. WD 52726, 1998 WL 15536, at *3 (Mo. Ct. App. Jan. 20,
1998) (discussing such lower court order), aff’'d in part and rev’d in part sub nom. J.A.D.v.
F.J.D., 978 S.W.2d 336, 340 (Mo. 1998) (concluding that appeal was moot).

29 See Hogue v. Hogue, 147 S.W.3d 245, 254 (Tenn. Ct. App. 2004) (reversing such
order).

30 See Van Koevering v. Van Koevering, 375 N.W.2d 759, 760 (Mich. Ct. App. 1985).

31 Decree of Dissolution of Marriage, Jones v. Jones, No. 49D01-0305-DR-00898, at 3
(Feb. 13, 2004), available at http://www.law.ucla.edu/volokh/custody/jones.pdf, aff’d in rele-
vant part, 832 N.E.2d 1057, 1061 (Ind. Ct. App. 2005); Bowe v. Bowe, No. FA 990424189,
2000 WL 1683392, at *4 (Conn. Super. Ct. Oct. 13, 2000).

32 In re J.B.A., 914 So. 2d 654, 658 (La. Ct. App. 2005); Kiser v. Kiser, No. 2003-CA-
002525-ME, 2005 WL 1415612, at *2—*3 (Ky. Ct. App. June 17, 2005); R.J. v. M.J., 880 So.
2d 20, 26 (La. Ct. App. 2004); Sturgis v. Sturgis, 792 So. 2d 1020, 1023 (Miss. Ct. App.
2001); George v. George, No. 205262, 1998 WL 1989958, at *4 (Mich. Ct. App. Sept. 15,
1998); E.A.L. v. JL.W., 662 A.2d 1109, 1114 (Pa. Super. Ct. 1995).

33 See, e.g., Wiley v. Wiley, No. 31061-9-I1, 2005 WL 1501608, at *2 (Wash. Ct. App.
June 21, 2005) (discussing trial court order that “prohibited materials rated over PG-13 in
nature and video games rated ‘T’ or above from being kept in either household,” and
setting it aside on grounds that parties had later agreed to narrow order merely requiring
such material to be kept in “locked rooms and password-protected computers”; children
were age seven and ten at time of initial order, and nine and twelve at time of appellate
decision); Markell v. Markell, No. 805 OF 1993, 2000 WL 34201486, at *5, *7 (Pa. Ct. Com.
PL. June 28, 2000) (finding that father had let his eleven- to thirteen-year-old children
watch Fight Club, There’s Something About Mary, and Blade, which court concluded “[t]he
children are too young to see”; stating that South Park and The General’s Daughter
“should not be seen at ages 11, 12, and 13,” though finding that father hadn’t let children
see them; and ultimately concluding that, because of father’s other good qualities, “the film
issue was simply ‘one photo in the album’ and should not be controlling in this case”); see
also In re Guy M. v. Yolanda L.-F., No. V-06599-03/04A, 2004 WL 2532299, at *8 (N.Y.
Fam. Ct. Nov. 8, 2004) (giving father custody based in part on mother’s having “little con-
cern with regard to issues such as appropriate dress, age appropriate movies and/or music
and age appropriate parental controls”; court took view that twelve-year-old daughter’s
seemingly sexually dangerous behavior—corresponding with twenty-year-old man online
and traveling alone by bus to meet him—flowed from these aspects of mother’s parenting).
For seven other cases counting against a parent the parent’s having shown “inappropriate”
movies to a child, see infra Appendix, p. 731.

34 See Excerpt of Court Proceedings, Wiley v. Wiley, No. 31061-9-I1, at 14 (Wash. Ct.
App. June 25, 2003) (expressing judge’s concerns about “this gun magazine” being avail-
able to children). The magazine was apparently Special Weapons: Weapons of the Special
Forces. E-mail from Scott Horenstein, lawyer in Wiley v. Wiley, to June Kim, UCLA Law
Library (Sept. 21, 2005) (on file with the New York University Law Review); e-mail from
Devin Theriot-Orr, lawyer in Wiley v. Wiley, to June Kim, UCLA Law Library (Sept. 14,
2005) (on file with the New York University Law Review).

35 In re Guy M., 2004 WL 2532299, at *8 (giving father custody based in part on
mother’s not filtering daughter’s Internet access).
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clothing,3¢ music with vulgar sexual content,?” and pornography;3® and
viewing pornography and keeping it in a place where the children
might access it.3° Likewise, Texas law leaves custody decisions to
juries, and lets jurors consider a parent’s religious “beliefs, teachings,
or practices” as part of the best interests inquiry, if the jurors conclude
that those “beliefs, teachings, or practices [are] illegal, immoral, or . . .
harmful to the child[ ].”4¢ “[W]hat is immoral or harmful” is to be
“left to the jury to apply community standards,” and may include
“gambling, playing a lottery, drinking to excess, homosexual conduct,

36 Pulliam v. Smith, 501 S.E.2d 898, 901 (N.C. 1998) (awarding exclusive custody to
mother after noting that father’s male partner “keeps in the bedroom he shares with the
[father] pictures of ‘drag queens,”” and that pictures are accessible to children).

37 McCorvey v. McCorvey, No. 05-174, 2005 WL 2863915, at *14 (La. Ct. App. Nov. 2,
2005) (restricting father’s visitation based partly on his allowing his child to listen to music
“by the group ‘Outkast’ and [telling] her that the song ‘Hey Ya’ is a ‘good song’ in spite of
the fact that the song advocates sex in the back of a car using explicit, sexual, slang termi-
nology unfit for a child and offensive to the sensibilities of many adults”); In re Guy M.,
2004 WL 2532299, at *8 (citing mother’s exposing daughter to “age [in]appropriate . . .
music” as factor in denying mother custody).

38 E.g., Alitz v. Peterson, No. 01-1690, 2002 WL 31425413, at *3 (Iowa Ct. App. Oct. 30,
2002); In re Cameron C., 723 N.Y.S.2d 796, 797 (App. Div. 2001); Koons v. Koons, 1994
WL 808603, at *2 (N.Y. Sup. Ct. Dec. 13, 1994); see also Order, Wiley v. Wiley, No. 99-3-
01543-3, at 2 (Oct. 1, 2003) (ordering that “the parties shall cause to have removed from
their home all material that is rated over PG in nature, including but not limited to tapes,
magazines, photos, paraphernalia”); Wiley v. Wiley, 2005 WL 1501608, at *8 (noting that
lower court later orally changed this to order “prohibit[ing] materials rated over PG-13 in
nature and video games rated ‘I” or above from being kept in either household,” and
noting that order was based partly on children’s having found some photos that father had
taken of nude models, and partly on children’s having seen father’s Maxim magazine). The
courts’ theory for why sexually themed material is harmful has not been clear, but I take it
that the courts’ judgments have partly flowed from the notion that such material may
convey messages about sex that could lead the child into dangerous behavior, such as early
sex. Parents in intact families probably have a constitutional right to show their children
sexually themed material (though perhaps not material that’s obscene for adults). See
infra note 334.

39 E.AL. v. JLW,, 662 A.2d 1109, 1115 (Pa. Super. 1995) (reversing trial court’s
change of custody from grandparents back to mother, partly because “mother and stepfa-
ther regularly view ‘dirty’ movies,” and “[t]here was evidence that these films are physi-
cally available to the children”); see also Stephenson v. Stephenson, 847 So. 2d 175, 180-81
(La. Ct. App. 2003) (upholding grant of physical custody to mother, partly because father
“periodically possesses and views pornographic magazines and internet websites, although
he claims that [the son] was never exposed to such material,” a matter that court seemed to
classify as relevant to father’s “moral fitness”).

40 Alaniz v. Alaniz, 867 S.W.2d 54, 57 (Tex. App. 1993); see also In re Marriage of
Knighton, 723 S.W.2d 274, 278 (Tex. App. 1987) (stating that “one’s religious beliefs, teach-
ings, and practices, per se, are not grounds for depriving a parent of his or her children
unless the teaching and practice of such beliefs are illegal or immoral”); cf. Gattas v.
Gattas, 1985 WL 4138, at *4 (Tenn. Ct. App. Dec. 5, 1985) (considering whether “the
teachings received by [the daughter] in her home are morally correct” as part of best inter-
ests analysis).
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or abortion.”#*! Constitutionally protected speech, if seen as an
“illegal, immoral, or . . . harmful” “belief[ |” or “teaching[ ],” could
therefore also be considered, just as constitutionally protected abor-
tions might be.*> Many judges and juries are doubtless reluctant to
use the best interests standard this way, especially where religious or
political teaching is involved.**> But others may be quite willing.

In a second category of cases, courts restrict custody or visitation
based partly on one parent’s having said bad things about the other
parent, or order a parent not to say such things.#* Sometimes, the
parent’s speech might seem like simple badmouthing, perhaps even
constitutionally unprotected slander.#> But the restrictions can also
limit a parent’s expressing broader viewpoints that also expressly or
implicitly condemn the other parent. One parent, for instance, was
ordered to “make sure that there is nothing in the religious upbringing
or teaching that the minor child is exposed to that can be considered
homophobic,” because the other parent was homosexual.4¢ Parents
have had their rights reduced based, in part, on their having told their

4 Alaniz, 867 S.W.2d at 57.

42 Id.; cf. Peck v. Peck, 172 S.W.3d 26, 33 n.6 (Tex. App. 2005) (enjoining parents from
letting “unrelated adult[s] of the opposite sex with whom [a parent] has or might have an
intimate or dating relationship to remain overnight in the same residence or temporary
lodging while in possession of the child,” even though after Lawrence v. Texas, 539 U.S.
558 (2003), nonmarital intimate relationships are likely constitutionally protected; chal-
lenger apparently waived any freedom of intimate association argument, 172 S.W.3d at 34
n.7, which would have probably included Lawrence argument).

43 See infra text accompanying notes 77-78.

44 See, e.g., Schutz v. Schutz, 581 So. 2d 1290, 1292 (Fla. 1991); Neilson v. Neilson, No.
54390-3-1, 2005 WL 3105606, at *6 (Wash. Ct. App. Nov. 21, 2005). Of course, a court
might restrict a parent’s speech both because it thinks it conveys a dangerous ideology and
because it thinks it would undermine the child’s relationship with the other parent. The
three categories are just a convenient way of presenting the cases; they aren’t intended to
be mutually exclusive.

45 See, e.g., Dickson v. Dickson, 529 P.2d 476, 478-79 (Wash. Ct. App. 1974) (finding
“clearly defamatory” father’s insistence that mother was still married to him and that she
was insane); see also Ex parte Aguilera, 768 S.W.2d 425, 426-27 (Tex. App. 1989)
(describing incidents where grandmother told child that “stepmother had AIDS and that
she should not hug or kiss her, nor . . . eat at the [father’s] residence,” though ultimately
finding that since comments could not be attributed to mother, she was not in violation of
court order not to make derogatory remarks about ex-husband).

46 In re E.LM.C., 100 P.3d 546, 563 (Colo. Ct. App. 2004) (reversing this order, but
leaving open possibility that order may be reentered if trial court finds that “the child’s
emotional development [would be] significantly impaired” by absence of order); see also
Johnson v. Schlotman, 502 N.W.2d 831, 837 (N.D. 1993) (Levine, J., concurring) (con-
cluding that if father had “poisoned the children’s minds and hearts [against the lesbian
mother]| with his unyielding, uncharitable intolerance of homosexuality, a change of cus-
tody would be required to protect the children’s best interests”). See infra note 296 for
more factual details on In re E.L.M.C.
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children that the other parent was destined for damnation,*” or other-
wise criticizing the other parent’s religion.*®* A court could likewise
restrict a father’s teaching his children that women must be sub-
servient to men, since such speech might undermine the mother’s
authority.*?

These restrictions may seem viewpoint-neutral, on the theory that
they evenhandedly protect any parent from speech that may alienate
the child from that parent, no matter what ideology the speech
expresses. But this is quite unlikely to be true. I don’t think, for
instance, that courts would or should order a mother to stop teaching
her child that racism is wrong, even if the father is racist and the con-
demnations of racism implicitly place the father in a bad light. If this
is so, yet courts do order a mother to stop teaching her child that
homosexuality is wrong, when the father is gay, then the courts’ action
is indeed viewpoint-based: Certain viewpoints may be taught even

47 See Kirchner v. Caughey, 606 A.2d 257, 264 (Md. 1992) (noting that lower court had
issued an order constraining father’s rights to take daughter to church—apparently based
partly on father’s having told daughter that her mother “has not been ‘saved’ and is there-
fore destined for eternal damnation”—and noting that “inculcation of dogma inconsistent
with the religious training she receives at the direction of her mother” or that “otherwise
produce[s] additional unwarranted conflict in this child’s mind” may indeed be prohibited);
see also Kendall v. Kendall, 687 N.E.2d 1228, 1231, 1235-36 (Mass. 1997) (upholding order
that father “not take the children to religious services where they receive the message that
adults or children who do not accept Jesus Christ as their lord and savior are destined to
burn in hell”).

48 For five other cases in which a trial or appellate court decision restricted religious
criticisms of the other parent, or counted such speech against the parent in the custody
decision, see infra Appendix, p. 732.

49 See Bartsch v. Bartsch, No. 4-633/03-1809, 2005 Iowa App. LEXIS 180, at *10-*11
(Mar. 16, 2005) (discussing trial court decision that denied father physical custody partly
because father’s church taught that “men are superior to women [and] that women should
not hold positions in the church,” but disapproving of trial court’s analysis); Roberts v.
Roberts, 60 Va. Cir. 49, 59-60 (2002) (denying visitation to father and noting that while
mother “encourages the children to be whatever they want to be,” father “tells [the
daughter] women cannot do what men do,” but focusing on conflict that such divergent
teachings supposedly cause rather than on harmfulness of father’s teaching as such), aff’d,
586 S.E.2d 290 (Va. Ct. App. 2003); In re Wang, 896 P.2d 450, 454 (Mont. 1995) (Leaphat,
J., dissenting) (reasoning that because father’s church teaches “that men must be allowed
to make all the decisions” and that disobedient mother “is possessed by demons and . . . is
a lesser, subservient human being,” teachings may “contraven|e] . . . the court’s directive
that both parents will foster love and respect for the other parent and will do nothing
which will estrange [the child] from the other parent or injure the child’s opinion of the
other parent”); cf. Harner v. Harner, 479 A.2d 583, 588 (Pa. Super. Ct. 1984) (disapproving
of father’s prejudices against women, but upholding lower court’s award of custody to
father because “the lower court had the same concern and, consequently, thoroughly con-
sidered this factor in reaching its decision” that on balance father would still be better
parent).
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when they implicitly criticize the other parent, but others may not
be.>0

Some other restrictions in this category have been based on a
parent’s revealing facts that undermine the child’s relationship with
the other parent, for instance when a mother accurately told her
twelve-year-old daughter that her ex-husband, who had raised the
daughter from birth, wasn’t the girl’s biological father.>® And some
court orders prohibit a parent from telling the children anything about
such orders, presumably on the theory that such discussions are likely
to remind the children about tension between the parents, or are
likely to be accompanied by explicit or implied criticism of the other
parent.>2

In a third category of cases, some courts have restricted a parent’s
religious speech when such speech was seen as inconsistent with the
religious education that the custodial parent was providing.>®> The
cases generally rest on the theory—sometimes pure speculation,
sometimes based on some evidence in the record—that the children

50 See infra Part I1.B.5.b.

51 In re Marriage of J.H.M., 544 S.W.2d 582, 585 (Mo. Ct. App. 1976). Such a state-
ment need not alienate the daughter from the father, but in this case it apparently did. See
also Stephanie L. v. Benjamin L., 602 N.Y.S.2d 80, 81, 84 (Sup. Ct. 1993) (considering but
rejecting request to order father not to tell child that mother had cancer).

52 See, e.g., Racsko v. Racsko, No. FA000158251S, 2003 Conn. Super. LEXIS 2186, at
*33 (Aug. 1, 2003) (issuing such order); Franyutti v. Franyutti, No. 04-02-00786-CV, 2003
WL 22656879, at *4 (Tex. App. Nov. 12, 2003) (noting that trial court had issued similar
order); Stutz v. Stutz, 556 N.E.2d 1346, 1353 (Ind. Ct. App. 1990) (same). But see Saxon v.
Saxon, 428 S.E.2d 376, 377-78 (Ga. Ct. App. 1993) (rejecting trial court’s judgment that
mother’s discussing divorce case with child justified transfer of custody to father).

53 E.g.,Inre A.G.R. 815 N.E.2d 120, 125-26 (Ind. Ct. App. 2004); Behnke v. Green-
Behnke, No. A03-1039, 2004 WL 376984, at *4 (Minn. Ct. App. Mar. 2, 2004); Jean R. v.
Susan H., Nos. V-00002-01,191, 2003 WL 141048, at *8 (N.Y. Fam. Ct. Jan. 2, 2003);
Murphy v. Murphy, No. CO-95-1363, 1996 WL 70978, at *3 (Minn. Ct. App. Feb. 20, 1996);
LeDoux v. LeDoux, 452 N.W.2d 1, 5 (Neb. 1990); In re S.E.L. v. JW.W., 541 N.Y.S.2d 675,
679 (Fam. Ct. 1989), aff’d sub. nom. Lebovich v. Wilson, 547 N.Y.S.2d 54 (App. Div. 1989);
In re Marriage of Tisckos, 514 N.E.2d 523, 529 (Ill. App. Ct. 1987); Funk v. Ossman, 724
P.2d 1247, 1249 (Ariz. Ct. App. 1986); Andros v. Andros, 396 N.W.2d 917, 922-23 (Minn.
Ct. App. 1986); Bentley v. Bentley, 448 N.Y.S.2d 559, 559 (App. Div. 1982); Morris v.
Morris, 412 A.2d 139, 147 (Pa. Super. Ct. 1979); Lange v. Lange, 502 N.W.2d 143, 147 (Wis.
Ct. App. 1993); Baker v. Baker, No. 03A01-9704-GS-00115, 1997 WL 731939, at *4 (Tenn.
Ct. App. Nov. 25, 1997); Kendall v. Kendall, 687 N.E.2d 1228, 1232 (Mass. 1997);
MacLagan v. Klein, 473 S.E.2d 778, 787 (N.C. Ct. App. 1996), overruled on other grounds
by Pulliam v. Smith, 501 S.E.2d 898, 900 n.1 (N.C. 1998); Lebovich v. Wilson, 547 N.Y.S.2d
54, 55 (App. Div. 1989); Margaret B. v. Jeffrey B., 435 N.Y.S.2d 499, 501 (Fam. Ct. 1980);
see also DiMartino v. DiMartino, No. FA910043006S, 1999 Conn. Super. LEXIS 1196, at
*8 (May 7, 1999) (aiming to prevent “potential conflict concerning the religious upbringing
of the children” by ordering parents who have joint custody to continue to raise children
Catholic, unless parents and children all agree otherwise). But see cases cited infra note 77
(taking view that such restrictions violate Free Exercise Clause unless there is evidence
that noncustodial parent’s religious teaching is likely to cause imminent harm to child).
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will be made confused and unhappy by the contradictory teachings,
and will be less likely to take their parents’ authority seriously.>* In
one case, for instance, a court ordered “that each party will impress
upon the children the need for religious tolerance and not permit any
third party to attempt to teach them otherwise,”>> though it’s not clear
how such a vague order could be enforced.>®

Are these speech restrictions constitutional? In Part III, I argue
that they generally aren’t, except when they’re narrowly focused on
preventing one parent from undermining the child’s relationship with
the other; and the observations that lead to this proposal will, I hope,
be useful even to readers who don’t agree with the proposal itself.
Here is a brief summary:

1. As described above, the best interests test leaves courts free to
make custody decisions based on parents’ speech, and to issue orders
restricting their speech. Courts have taken advantage of this freedom
and will surely do so again, especially if their right to do so is expressly
upheld against constitutional challenge. And this willingness of courts
to disfavor a broad range of parental ideologies—depending on the
time and place, atheist or fundamentalist, racist or pro-polygamist,
pro-homosexual or anti-homosexual—should lead us to take a hard
look at the doctrine that allows such results.>”

2. This broad range of parental speech that courts have restricted
under the “best interests of the child” standard should give pause to

54 See, e.g., Morris, 412 A.2d at 146. Some state statutes expressly give the custodial
parent the power to decide the religious upbringing of the children. See Ariz. REv. STAT.
ANN. § 25-410 (2000); Coro. REV. STAT. ANN. § 14-10-130 (2004); 750 ILL. Comp. STAT.
ANN. 5/608 (1999); INpD. CopE ANN. § 31-17-2-17 (1999); Ky. REV. STAT. ANN. § 403.330
(1999); Mo. REv. Start. § 452.405 (2000); MonT. CoDE ANN. § 40-4-218 (2005); WASH.
Rev. Cope ANN. § 26.10.170 (2005). Compare Funk v. Ossman, 724 P.2d 1247 (Ariz. Ct.
App. 1986) (interpreting statute giving custodial parent such powers as not displacing best
interests test) with Wright v. Walters, No. 2004-CA-000804-ME, 2005 WL 1490991, at *1
(Ky. Ct. App. June 24, 2005) (interpreting similar statute as categorically allowing custodial
parent to veto noncustodial parent’s taking child to church of denomination different from
custodial parent’s); In re A.G.R., 815 N.E.2d 120, 125-26 (Ind. Ct. App. 2004) (holding
that because “[t]he custodial parent enjoys the right to determine the religious training of
his or her minor children,” noncustodial parent may be ordered not to engage in behavior
with children—such as celebration of holidays—that is inconsistent with custodial parent’s
religious teachings, and relying on In re K.R.H., 784 N.E.2d 985, 992-93 (Ind. Ct. App.
2003) (citing INp. CoDpE ANN. § 31-17-2-17 (1999))).

55 Frank v. Frank, 833 A.2d 194, 199 (Pa. Super. Ct. 2003) (affirming this order).

56 Compare Hogue v. Hogue, 147 S.W.3d 245, 246 (Tenn. Ct. App. 2004) (holding that
order barring father from “exposing the child to . . . his gay lifestyle” was impermissibly
vague) with Marlow v. Marlow, 702 N.E.2d 733, 737 (Ind. Ct. App. 1998) (upholding
against vagueness challenge order barring father from exposing child to “any social, relig-
ious or educational functions sponsored by or which otherwise promote the homosexual
lifestyle”).

57 See infra Part 1.B.



\\server05\productn\N\N'Y U\81-2\N Y U203.txt unknown Seq: 14 14-NOV-06 13:41

644 NEW YORK UNIVERSITY LAW REVIEW [Vol. 81:631

those who advocate exempting such child custody speech restrictions
from constitutional scrutiny.>® If, for instance, preferences for
nonracist parents are constitutionally permissible, on the theory that
parents’ First Amendment rights don’t apply to child custody deci-
sions, then preferences for religious parents—motivated by judges’
sincere beliefs that a religious upbringing is in the child’s best inter-
ests—would likewise be rendered constitutional.

3. The First Amendment is implicated not only when courts issue
orders restricting parents’ speech, but also when courts make custody
or visitation decisions because of what parents have said to the child,
or are likely to say to the child. And just as the Equal Protection
Clause bars child custody decisions that discriminate based on race,>
so the First Amendment presumptively bars child custody decisions
that discriminate based on a parent’s constitutionally protected
speech.®® This is why I use the term “child custody speech restric-
tions” as shorthand for both categories; just as in other fields, “speech
restriction” covers not only injunctions against speech but also bur-
dens—such as taxes or damages awards—based on the speech.o!

4. Even when the parents’ speech is religious, the Free Speech
Clause is probably a more important protection for the speech than
the Religion Clauses are,’? though nearly all the scholarship and most
of the litigation has neglected the Free Speech Clause.%3

58 See, e.g., infra notes 228, 234 and 260, and more generally the sources discussed in
Part 11.B.2.

59 Palmore v. Sidoti, 466 U.S. 429 (1984).

60 This presumption can be rebutted, however, when the speech consists of non-ideo-
logical statements that interfere with the child’s relationship with the other parent, see
infra Part I11.C.

61 See, e.g., Arkansas Writers’ Project, Inc. v. Ragland, 481 U.S. 221, 231 (1987)
(treating content-based tax as equivalent to restriction on speech); New York Times Co. v.
Sullivan, 376 U.S. 254, 265 (1964) (treating damages liability as involving restriction on
speech); Speiser v. Randall, 357 U.S. 513, 521 (1958) (treating viewpoint-based tax as
involving restriction on speech).

62 See infra Parts I.C-1.D.

63 For the two most insightful works on the Religion Clauses question in child custody,
see Donald L. Beschle, God Bless the Child?: The Use of Religion as a Factor in Child
Custody and Adoption Proceedings, 58 Forpuam L. Rev. 383 (1989), and Carl E.
Schneider, Religion and Child Custody, 25 U. Mich. J. L. ReErorm 879 (1992). But, like
nearly all other works on the subject, these don’t discuss the Free Speech Clause question,
even though most of the religion cases involved religious speech. The only articles that I've
found that extensively discuss the Free Speech Clause issue are a few casenotes focusing on
Schutz v. Schutz, 581 So. 2d 1290 (Fla. 1991), which are limited to the orders banning
disparagement of the other parent (and mandating praise of other parent) involved in
Schutz. See, e.g., Laurel S. Banks, Schutz v. Schutz, 31 U. LouisviLLE J. Fam. L. 105
(1992-93); David L. Ferguson, Comment, Schutz v. Schutz: More than a Mere “Incidental”
Burden on First Amendment Rights, 16 Nova L. REv. 937 (1992).
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5. If parents in intact families have First Amendment rights to
speak to their children, without legal prohibitions on speech that is
supposedly against the child’s “best interests,” then parents in split
families generally deserve the same rights, except when the speech
undermines the child’s relationship with the other parent.**

6. Parents in intact families should indeed be free to speak to
their children—but not primarily because of the parents’ self-expres-
sion rights, or their children’s interests in hearing the parents’ views.
Rather, the main reason is that today’s child listeners will grow up into
the next generation’s adult speakers. That next generation is entitled
to hear a broad range of ideas, without government interference, and
restrictions on ideological parent-child speech are a powerful way for
today’s majorities or elites to entrench their ideas, and to block their
ideological rivals from being heard in the future. The First Amend-
ment is a necessary check on this entrenchment.®

7. It may seem appealing to protect speech generally, but to with-
draw that protection when the speech imminently threatens psycho-
logical harm to the child. But such an approach will likely prove
unhelpful: It’s hard for courts to reliably predict whether speech will
cause harm, to reliably determine whether certain existing harm was
indeed caused by speech (as opposed to by the breakup itself, or by
the other parent’s condemnation of the speech), and to weigh the pre-
sent upset caused by certain teachings against the teachings’ potential
long-term benefits.®®

8. Though this proposal would be a substantial change to modern
child custody law’s “best interests of the child above all” framework, I
think judges can be persuaded to accept it. The Supreme Court has
constrained the best interests test under the Equal Protection Clause
by barring family courts from considering the parents’ interracial rela-
tionships even when public hostility to such relationships may affect
the child’s best interests.®” Many lower courts have constrained the
best interests test under the Free Exercise Clause by barring restric-
tions on religious teachings (even when the restrictions might be justi-
fied using plausible speculation about the child’s best interests) unless
the teachings threaten imminent harm; the American Law Institute
has endorsed this test.®> There should be room to impose similar con-
straints in the name of the Free Speech Clause and the Establishment
Clause as well.

64 See infra Part 11.B.2.

65 See infra Part 1LA.

66 See infra Part 11.B.4.

67 Palmore v. Sidoti, 466 U.S. 429, 433 (1984).
68 See infra note 77.
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I
CHILD CusTODY SPEECH RESTRICTIONS

A. The Family Law Rules: An Overview

When parents separate, a family court may decide which parent
gets custody. “Custody” is the right to control important decisions in
the child’s life—such as, for instance, which school the child goes
to®—and usually the right to spend the majority of the time with the
child.

The court may also provide for joint legal custody, under which
both parents have a right to participate in making decisions about the
child, though one parent may be given more time with the child. Or
the court may give custody to one parent, but provide for visitation by
the other parent, for instance stating that the other parent can have
the child stay with him every other weekend.” The court may also
revisit its original decision later, if one parent shows that there has
been a substantial change in circumstances.”!

The custody and visitation provisions may also provide that one
or the other parent must or must not do or say certain things. Such
orders can be enforced through the threat of reducing or denying cus-
tody or visitation rights, or through the threat of punishment for con-
tempt of court.”?

All these custody and visitation decisions are generally made
under the “best interests of the child” standard;’® and it’s natural to
consider parents’ speech as being relevant to the child’s best interests.

6 One important decision—whether the child will move to another part of the
country—raises its own complex constitutional questions, dealing with the right to travel.
See, e.g., In re Marriage of Ciesluk, 113 P.3d 135 (Colo. 2005); Paula M. Raines, Joint
Custody and the Right to Travel: Legal and Psychological Implications, 24 J. Fam. L. 625
(1985/1986). These questions are outside the scope of this Article.

70 See 1 JEFF ATKINSON, MODERN CHILD CUSTODY PRACTICE § 5-2 (2d ed. 2004).

71 See Burchard v. Garay, 724 P.2d 486, 488 (Cal. 1986).

72 See ATKINSON, supra note 70, at § 5-24; see, e.g., Marcus v. Marcus, 902 So. 2d 259,
262 (Fla. App. 2005) (acknowledging possibility of contempt sanctions in such cases,
though stressing that any order that is to be enforced using contempt sanctions must be
precisely worded); Schutz v. Schutz, 581 So. 2d 1290, 1292 (Fla. 1991) (noting trial court’s
threat of contempt in such case); Ex parte Aguilera, 768 S.W.2d 425, 426-27 (Tex. App.
1989) (noting trial court’s contempt judgment, which included jail sentence, but reversing it
because order may not have in fact been violated).

73 See, e.g., Harner v. Harner, 479 A.2d 583, 585-86 (Pa. Super. Ct. 1984) (“[T]he sole
criterion in child custody decisions is the best interests and welfare of the child.”);
Burchard v. Garay, 724 P.2d 486, 488 (Cal. 1986) (holding that same test applies to changes
in custody, so long as moving party shows substantial changes in circumstances); In re Jane
B., 380 N.Y.S.2d 848 (Sup. Ct. 1976) (applying best interests test to change in custody);
Willis v. Willis, 775 N.E.2d 878 (Ohio Ct. App. 2002) (likewise). Total denial of visitation,
however, requires a finding of parental unfitness, not just a finding that denial of visitation
is in the child’s best interests. See ATKINSON, supra note 70, at § 5-2; James G. Dwyer, A
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A judge who focuses solely on the child’s interests might reasonably
conclude that it’s better for a child to be raised, for instance, by a
nonracist parent rather than a racist one. The judge may conclude
that this wouldn’t just be better for the child’s character—in the sense
that it’s better for a person to be kind than cruel—but would also
better prevent future tangible harms: A racist child may be likelier
than a nonracist to get into fights or commit other crimes, and will
likely find it harder to study and work effectively in our increasingly
racially mixed society.”* And since the standard of appellate review
for such orders is generally abuse of discretion,”> a court of appeals
will often be reluctant to set aside these sorts of reasonable, if debat-
able, assumptions.”®

Taxonomy of Children’s Existing Rights in State Decision Making About Their Relation-
ships, 11 WM. & MARy BiLL Rts. J. 845, 933-34 & n.253 (2003).

74 To further illustrate this, imagine that you had to apply a “best interests of the child”
standard as a private person: Say you were asked by a dying friend to choose a new parent
for her child, and you felt obligated to consider only the child’s best interests. Would you
be indifferent to whether a prospective parent was a racist, or an advocate of violent
revolution? I doubt it—most of us would consider the likely education that the prospec-
tive parent would provide as a critical factor in deciding what would be in the child’s best
interests. Cf. McCorvey v. McCorvey, No. 05-174, 2005 WL 2863915, at *11 (La. Ct. App.
Nov. 2, 2005) (discussing and upholding trial court order that barred father from making
“any racial . . . slurs . . . in the presence of the child,” and noting that trial judge’s reason for
order was “that it was in the best interest of the child to be reared in an atmosphere of
respect for all cultures and of tolerance for diversity, where that is the reality of our
American society into which she is growing”).

75 E.g., Bienenfeld v. Bennett-White, 605 A.2d 172, 184 (Md. Ct. Spec. App. 1992);
Hudema v. Carpenter, 989 P.2d 491, 497 (Utah Ct. App. 1999); Marriage of Littlefield, 940
P.2d 1362, 1366 (Wash. 1997).

76 1f, however, this Article is correct to view these restrictions as raising First Amend-
ment problems, then this standard of review would have to change, even if speech that is
against a child’s best interests forms a new exception to First Amendment protection. The
Supreme Court has consistently held that certain procedural safeguards must accompany
even substantively valid speech restrictions. One such safeguard is independent judicial
review: Under Bose Corp. v. Consumers Union, 466 U.S. 485 (1984), appellate courts can’t
just turn over vague phrases such as “actual malice” or “incitement” or “best interests of
the child” to factfinding trial courts, and then defer to the factfinders’ conclusions about
what constitutes unprotected libel, incitement, or speech that is against the child’s best
interests. Rather, courts must “conduct| ] an independent review of the record both [(1)]
to be sure that the speech in question actually falls within the unprotected category and
[(2)] to confine the perimeters of any unprotected category within acceptably narrow limits
in an effort to ensure that protected expression will not be inhibited.” Id. at 505. Thus,
while appellate courts in speech restriction cases generally aren’t supposed to reevaluate
the historical facts found by the trial court, including whether the witnesses were telling the
truth, they are supposed to exercise their independent judgment in applying the legal
test—whether the actual malice test, the incitement test, or the best interests test—to the
facts. See Eugene Volokh & Brett McDonnell, Freedom of Speech and Independent Judg-
ment Review in Copyright Cases, 107 YaLe L.J. 2431, 2437-38 (1998) (citing cases applying
Bose rule not just to determinations of whether speech can be restricted as libel, but also to
determinations of whether it can be restricted as obscenity, incitement, negligent publica-
tion of criminal solicitation, interference with administration of justice, and more); Eugene
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Some judges may prefer not to consider a parent’s ideology in the
best interests decision. They might think such consideration offends
free speech principles, whether or not it actually violates the
Constitution. Or they may think such inquiries are likely to yield
much heat and little light, as each parent argues about what the other
supposedly believes and plans to teach. Judges may also prefer not to
restrict parental speech because they think such orders may be too
hard to enforce—perhaps because enforcement would mean calling
children to testify against their parents, which might hurt the children
more than the order would help them.

Yet other judges may plausibly think that the benefits of consid-
ering a parent’s likely future teachings outweigh the costs. In some
states, appellate courts have imposed one limit on such decisions:
They have held that trial judges may restrict parents’ religious teach-
ings only if there’s evidence that the teachings are not merely against
the child’s “best interests,” but are causing or are likely to cause sub-
stantial emotional harm to the child.”” But this limitation hasn’t been
adopted by all states,’® and in any event doesn’t extend to nonreli-
gious speech, because the limitation has been developed under the
Religion Clauses.

Finally, while most of the orders that I describe come in the wake
of divorces, they need not. Unmarried biological parents have

Volokh, Freedom of Speech and Appellate Review in Workplace Harassment Cases, 90 Nw.
U. L. Rev. 1009, 1018-21 (1996) (same).

77 E.g., Quiner v. Quiner, 59 Cal. Rptr. 503, 510 (Ct. App. 1967); In re Marriage of
Oswald, 847 P.2d 251, 253 (Colo. Ct. App. 1993); Mesa v. Mesa, 652 So. 2d 456, 457 (Fla.
Dist. Ct. App. 1995); Osier v. Osier, 410 A.2d 1027, 1030 (Me. 1980); Kirchner v. Caughey,
606 A.2d 257,261 (Md. Ct. App. 1992); Felton v. Felton, 383 N.E.2d 606, 610 (Mass. 1981);
Chandler v. Bishop, 702 A.2d 813, 818 (N.H. 1997); In re Marriage of Shore, 734 N.E.2d
395, 403 (Ohio Ct. App. 1999); Zummo v. Zummo, 574 A.2d 1130, 1157 (Pa. Super. Ct.
1990); Bentley v. Bentley, 448 N.Y.S.2d 559, 560 (App. Div. 1982); Munoz v. Munoz, 489
P.2d 1133, 1135 (Wash. 1971); see also Am. Law INsT., PRINCIPLES OF THE Law OF FAMILY
DissoruTionN § 2.12 (2002) (endorsing this view).

78 For cases upholding restrictions on a noncustodial parent’s teaching religious views
that are inconsistent with the custodial parent’s, without any need to show likely harm
from the noncustodial parent’s speech, see infra Appendix, pp. 732-33. For cases where
courts awarded custody based partly on a parent’s speech, with no finding of likely harm
from the speech, see supra notes 5-10 (citing cases where court preferred religious parents
over irreligious ones); supra notes 11-22 (citing cases where court considered parents’
other ideological beliefs as part of “best interests” analysis); see also Shepp v. Shepp, 821
A.2d 635, 637 (Pa. Super. Ct. 2003) (finding parent’s religious speech harmful simply
because it advocated that child engage in illegal conduct—polygamy—several years in
future, even while citing an earlier case that required evidence of “a substantial threat of
present or future physical or emotional harm to the particular child”), appeal allowed, 832
A.2d 1064 (Pa. 2003); Shepp, 821 A.2d at 640-41 (Johnson, J., dissenting) (noting that
there was “no competent evidence of a substantial threat or harm to the child” in case).
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parental rights when they have helped raise the child.”” Unmarried
couples can adopt a child together, or jointly raise one partner’s bio-
logical child; this is not uncommon among gay and lesbian couples.
And some states recognize the “psychological parent” doctrine, which
gives someone whom the child has seen as a parent—for instance, a
stepparent who has helped raise the child—continuing rights even
when the person’s relationship with the legal parent dissolves.3? Child
custody disputes may arise among these parents,3! as well as married
ones. Because of this variety of relationships, I use the terms “intact
couples” and “split couples” instead of “married couples” and
“divorced couples.”

B. How the Free Speech Clause Is Implicated

Most reported First Amendment claims raised in child custody
speech restriction cases, and nearly all First Amendment articles on
the subject, have involved only the Religion Clauses.®? This, I think,
has been something of a mistake. First, this neglects restrictions on
nonreligious speech. Second, it neglects an important source of pro-
tection even for religious speech: Religious speech is speech, entitled
to Free Speech Clause protection as well as Free Exercise Clause pro-
tection,®* and such free speech protection for religious speech is at
least as broad (and perhaps even broader) than that provided by the
Religion Clauses.5

1. Child Custody Speech Restrictions as Presumptively
Unconstitutional Content-Based Speech Restrictions

All the restrictions discussed in the Introduction may be quite
consistent with—even dictated by—the “best interests” standard. A
court’s application of the standard may be controversial in some cases:
Some might think, for instance, that teaching a child the propriety of
polygamy isn’t really against the child’s best interests. Many might

79 E.g., Caban v. Mohammed, 441 U.S. 380, 394 (1978); MacLagan v. Klein, 473 S.E.2d
778, 781 (N.C. Ct. App. 1996), overruled on other grounds by Pulliam v. Smith, 501 S.E.2d
898, 900 n.1 (N.C. 1998). Custodial unmarried parents, generally single mothers, have the
same constitutional rights as other parents.

80 E.g., In re ELM.C., 100 P.3d 546, 553 (Colo. Ct. App. 2004).

81 E.g.,id.; V.C. v. MJ.B., 725 A.2d 13 (N.J. Super. Ct. App. Div. 1999) (finding that
former partner of biological mother was entitled to visitation with, but not custody of,
children).

82 For a discussion of why I focus here on the First Amendment constraints on child
custody decisions, rather than any constraints that might emerge from the substantive due
process parental rights cases, see infra text accompanying notes 188-92.

83 See infra note 89.

84 For more on the precise scope of the protection offered by the Religion Clauses, see
infra Parts 1.C and 1.D.
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think the same about teaching atheism or teaching the propriety of
homosexuality. Yet a court that takes a different view of what is best
for children®> may feel required by the “best interests” test to prefer
(all else being equal) parents who won’t teach the propriety of
atheism, homosexuality, or polygamy over those who will.8¢

At the same time, all these restrictions—however permissible as a
matter of substantive family law—would presumptively violate the
Free Speech Clause.®”

85 Many Americans are troubled by homosexuality and atheism: Half the public thinks
that “homosexual relations” are “morally wrong.” Half the public thinks that it’s necessary
“to believe in God in order to be moral and have good values.” Half the public has an
unfavorable view of “[a]theists, that is, people who don’t believe in God”; only 25% have
an unfavorable view of Muslims, and only 7% have an unfavorable view of Jews. Half the
public wouldn’t vote for a political candidate who didn’t believe in God even if he had
been nominated by their own party; only 38% took this view as to Muslim candidates, and
only 10% as to Jewish candidates. Another poll that omitted the “your party” qualifier
reported that 69% of respondents wouldn’t even consider voting for a political candidate
who didn’t believe in God.

It seems likely that many of those who take these views would think that teaching
children the propriety of homosexuality and of atheism would be against the children’s
best interests. And what many Americans believe, many judges likely believe, too.

See Gallup Survey, May 2-5, 2005, question 21, available in LEXIS, NEWS database,
RPOLL file (“(Next, I'm going to read you a list of issues. Regardless of whether or not
you think it should be legal, for each one, please tell me whether you personally believe
that in general it is morally acceptable or morally wrong.) How about . . . homosexual
relations?”; 44% responded “morally acceptable,” 52% “morally wrong”); Pew Research
Center Survey, Dec. 1-16, 2004, question 225, available in LEXIS, NEWS database,
RPOLL file (“[T]ell me whether the first statement or the second statement comes closer
to your own views—even if neither is exactly right. . . . It is not necessary to believe in God
in order to be moral and have good values. It is necessary to believe in God in order to be
moral and have good values . . ..”; 46% said “not necessary,” 51% said “necessary”); Pew
Research Center Survey, July 7-15, 2005, question 34, available in LEXIS, NEWS
database, RPOLL file (“Now thinking about some specific religious groups . . . . [i]s your
overall opinion of . . . Atheists, that is, people who don’t believe in God very favorable,
mostly favorable, mostly unfavorable, or very unfavorable?”; 7% said very favorable, 28%
said mostly favorable, 22% said mostly unfavorable, 28 % said very unfavorable); id., ques-
tions 31 & 33 (asking the same as to “Muslim Americans” and Jews); Pew Research Center
Survey, June 24-July 8, 2003, question 56, available in LEXIS, NEWS database, RPOLL
file (“If your party nominated a generally well-qualified person for president who hap-
pened to be . . . an Atheist, would you vote for that person?”’; 46% responded “Yes,” 50%
“No0”); id., questions 54 & 55 (asking the same as to Muslims and Jews); Fox News Survey,
June 23-24, 1999, question 37, available in LEXIS, NEWS database, RPOLL file (“Would
you consider voting for a political candidate who did not believe in God?”; 26% responded
“Yes,” 69% “No”).

86 See, e.g., Harner v. Harner, 479 A.2d 583, 586 (Pa. Super. Ct. 1984) (“The sole crite-
rion in child custody decisions ‘is the best interests and welfare of the child.””).

87 Challenges to these restrictions couldn’t be brought in federal court, Ankenbrandt v.
Richards, 504 U.S. 689, 692 (1992), but federal constitutional defenses can certainly be
raised in state court. See, e.g., Zummo v. Zummo, 574 A.2d 1130, 1132, 1138 (Pa. Super. Ct.
1990) (concluding order prohibiting father from taking children to non-Jewish religious
services during visits violated his constitutional rights under Free Exercise and Establish-
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a. Court orders that parents not say certain things to their chil-
dren, on pain of punishment for contempt or of losing all or part of
their custody or visitation rights, are speech restrictions. Such restric-
tions are permissible if they cover only speech that falls within one of
the Free Speech Clause exceptions, for instance knowingly false state-
ments of fact;®® but child custody speech restrictions often involve
speech that’s outside those exceptions. This is true whether or not the
speech is religious: Both religious speech and nonreligious speech are
generally protected by the Free Speech Clause,® though restrictions
on religious speech justified by its religiosity may also violate the Free
Exercise Clause.”®

b. Court orders that parents not expose their children to certain
speech by others—for instance that they not give them religious books
or take them to religious sermons®'—are likewise speech restric-
tions.”2 When a parent chooses to take a child to a particular church,

ment Clauses), and the U.S. Supreme Court can consider the issue on certiorari from a
state appellate court, e.g., Palmore v. Sidoti, 466 U.S. 429, 431-32 (1984).

88 See, e.g., Dickson v. Dickson, 529 P.2d 476 (Wash. Ct. App. 1974) (upholding injunc-
tion prohibiting ex-husband from falsely claiming that his wife was insane, though also
upholding other restraints on expression of opinion). Permanent injunctions, entered after
a trial on the merits, shouldn’t be seen as any more troubling than other kinds of speech
restrictions. See generally Mark A. Lemley & Eugene Volokh, Freedom of Speech and
Injunctions in Intellectual Property Cases, 48 Duke L.J. 147, 169-71 (1998). But see
D’Ambrosio v. D’Ambrosio, 610 S.E.2d 876, 884-85 (Va. Ct. App. 2005) (holding that
injunction against making “defamatory comments” to “third parties” about wife was vague
and overbroad without clarifying why injunction was vague and overbroad, given that defa-
mation law is generally constitutional; perhaps this was because injunction might be read as
covering true defamatory statements as well as false ones).

89 For cases directly and indirectly supporting this point, see Good News Club v.
Milford Central School, 533 U.S. 98, 111 (2001); Capitol Square Review & Advisory Bd. v.
Pinette, 515 U.S. 753, 760 (1995); Rosenberger v. Rector, 515 U.S. 819, 831 (1995); Lamb’s
Chapel v. Ctr. Moriches Union Free Sch. Dist., 508 U.S. 384, 393-94 (1993); Widmar v.
Vincent, 454 U.S. 263, 269-70 (1981); Cantwell v. Connecticut, 310 U.S. 296, 308 (1940).

90 See infra Part 1.C.1.

91 FE.g., Feldman v. Feldman, 874 A.2d 606, 614 (N.J. Super. Ct. App. Div. 2005)
(upholding order barring noncustodial mother from sending children to Catholic classes,
where father was raising child as Jewish).

92 Sometimes, child custody decisions may burden nonexpressive conduct, but do so
because of its message. For instance, say that a court orders a parent not to let a lover
sleep in the same bed with the parent when children are present. The court’s concern may
be the message that the children will pick up from the sleeping arrangements: that extra-
marital sex is proper, see Tucker v. Tucker, 91 P.2d 1209 (Utah 1996); Walker v. Walker,
559 S.W.2d 716 (Ark. 1978), that non-marital sex is proper, see L.H.Y. v. JM.Y., 535
S.W.2d 304 (Mo. Ct. App. 1976), or that homosexual sex is proper, see Ex parte D.W.W.,
717 So. 2d 793, 796 (Ala. 1998). But the conduct that the court’s action restricts might not
be intended to convey a message: While some parents may have lovers sleep over pre-
cisely to communicate something to their children, much of the time their main motive
would be affection, company, sex, convenience, or saving rent. In such situations, the con-
duct would probably not be treated as expressive, and no First Amendment issue would
arise. See Texas v. Johnson, 491 U.S. 397, 404 (1989) (holding that conduct is treated as
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he is communicating certain religious messages to the child, though
through an intermediary. Such indirect speech is constitutionally
protected.”?

c. Court orders that parents say certain things to children, for
instance that a parent urge the children to maintain a good relation-
ship with the other parent,”* reveal his own homosexuality,”> “teach
the child love and respect for the United States of America,”®® or
“impress upon the children the need for religious tolerance,”’ are
speech compulsions, which under First Amendment law are treated
the same way as speech restrictions.”® The same would apply if the

expressive when “[a]n intent to convey a particularized message was present, and the likeli-
hood was great that the message would be understood by those who viewed it”).

If, however, a parent does something precisely to send a message, the children per-
ceive it as sending the message, and the court restricts the conduct or reduces the parent’s
rights based on the conduct precisely because of that message—and not because of any
noncommunicative harms that the conduct causes—then the same First Amendment doc-
trines I describe here would apply. See id. Moreover, some such restrictions (especially
those not involving adultery) may pose a constitutional problem under the sexual
autonomy right recognized in Lawrence v. Texas, 539 U.S. 558 (2003), even if they don’t
pose a problem under the First Amendment.

93 See, e.g., Cantwell, 310 U.S. at 303 (holding that playing recording to passers-by is
constitutionally protected, though recording contained material spoken by someone other
than defendant); Stephen G. Gilles, On Educating Children: A Parentalist Manifesto, 63 U.
Cur. L. Rev. 937, 1016, 1017 n.284 (1996) (making similar argument as to parents who
“indirectly” speak to children “through the speech of schools, teachers, home tutors, or
other educational intermediaries”). If a court restricts the conduct for reasons unrelated to
the content of the message—for instance, because the ritual is somehow physically dan-
gerous—then the restriction is content-neutral, and more easily justifiable. But this is rare:
The restrictions are generally based on the supposed harm flowing from the communica-
tive content of the religious ritual, for instance the child’s becoming confused or the other
parent’s religious teaching being undermined.

94 E.g., Schutz v. Schutz, 522 So. 2d 874, 875 (Fla. Dist. Ct. App. 1988), rev’d in part and
aff’d in part, 581 So. 2d 1290 (Fla. 1991).

95 DeLong v. DeLong, No. WD 52726, 1998 WL 15536, at *3 (Mo. Ct. App. Jan. 20,
1998) (discussing such order), aff’d in part and rev’d in part sub nom. J.A.D. v. F.J.D., 978
S.W.2d 336, 340 (Mo. 1998) (concluding that appeal was moot).

96 Donaldson v. Donaldson, 231 P.2d 607, 608 (Wash. 1951) (discussing such order but
reversing it on other grounds).

97 Frank v. Frank, 833 A.2d 194, 199 (Pa. Super. Ct. 2003) (upholding such order).

98 Riley v. Nat’l Fed. of the Blind, 487 U.S. 781, 796-97 (1988). There might be some
exceptions to this general principle: For instance, the government routinely compels us to
engage in various factual statements to it—to file tax returns, to testify, to answer census
questionnaires, in some situations to report crimes that we witness, and so on—even
though it couldn’t restrict our speaking to it about these subjects. But as a general matter,
compelled affirmations, especially affirmations of opinion, are indeed treated the same as
speech restrictions.

Banks, supra note 63, at 117, reasons that courts have the “power to suppress speech
or expressive conduct in certain circumstances,” but not “to force expression of some sort,”
since orders compelling expression “would be an infringement on a person’s right not to
speak and not to associate, rights the First Amendment ensures.” Yet the First Amend-
ment ensures the right to speak at least as much as it ensures the right not to speak. While
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court ordered parents to expose their children to certain speech by
others, for instance, by taking them to church.*®

d. Court decisions that reduce or eliminate a parent’s custody or
visitation rights because of what the parent is likely to say or teach to
the children are likewise speech restrictions. Civil liability based on
the content of one’s speech presumptively violates the First Amend-
ment, unless the speech falls within a First Amendment exception.'%°
So does a tax based on the content of one’s speech.'°! The same must
apply to the far greater burden of losing part of one’s parental rights
based on the content of one’s speech.

e. Court decisions that reduce or eliminate a parent’s custody or
visitation rights because the parent fails to convey certain ideologies to
the children—for instance, because the parent doesn’t teach the chil-
dren any religion, or doesn’t involve them in organized religious edu-
cation—likewise implicate the First Amendment: They involve a
burden (diminution in parental rights) based on failure to speak, and
are therefore presumptively unconstitutional speech compulsions.

f. Court decisions implicate the Free Speech Clause if they are
based even in part on speech. In the litigation process, each parent has
an incentive to identify all the supposedly suboptimal things the other
parent does to the child, whether teaching the child supposedly
harmful views, not spending enough time with the child, not involving
him in the right activities, or what have you; the court then has to
consider all these factors. In some states, courts are also given a long
list of factors that they must themselves systematically consider,'°? and
are allowed to appoint guardians ad litem or child advocates who may
provide a detailed report about the parents’ qualities.'%3

some speech restrictions are constitutional, the Court has never held that speech restric-
tions are subject to a less demanding test than speech compulsions.

99 For examples of such orders, see McLemore and Johns, discussed supra in notes 9 &
10 and accompanying text.

100 F.g., NAACP v. Claiborne Hardware, 458 U.S. 886, 916 n.51 (1982) (“Although this
is a civil lawsuit between private parties, the application of state rules of law by the
Mississippi state courts in a manner alleged to restrict First Amendment freedoms consti-
tutes ‘state action’ under the Fourteenth Amendment.”); New York Times Co. v. Sullivan,
376 U.S. 254, 265 (1964) (taking same view).

101 F.g., Arkansas Writers’ Project v. Ragland, 481 U.S. 221, 227-28 (1987); Speiser v.
Randall, 357 U.S. 513, 518 (1958); see also Miami Herald Pub. Co. v. Tornillo, 418 U.S. 241,
256 (1974) (striking down law requiring newspapers that criticize political candidates to
publish responses, partly on grounds that law “exacts a penalty on the basis of the content
of a newspaper”).

102 F.g., MicH. Comp. Laws § 722.23 (1993) (providing list of such factors); cases cited
supra notes 5-7 (systematically considering factors, including factor (b), which has been
interpreted to refer to parents’ willingness to take child to religious services).

103 E.g., MicH. Comp. Laws § 722.24(2) (1999); MINN. STAT. ANN. § 518.165 subdiv. 2a
(Supp. 2006).
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A typical “best interests of the child” decision will thus be based
on many factors, including ones that have nothing to do with
speech.’% But if the court considers a parent’s speech, the speech
might well be the factor that changes the result—for instance, if the
non-speech factors lean slightly in one parent’s direction but that
parent’s speech tips the balance towards the other parent. If speech
never made a difference, then there’d be no reason for courts to con-
sider it. When courts consider it, there is presumably some reason to
think that it’s relevant, which is to say that it might in some situations
affect the outcome.!0>

And many parents who know that certain speech might make a
difference in their custody battles are likely to be deterred by this risk.
Say you were a parent expecting a difficult custody battle, and you
had heard that some judges—not necessarily all judges, but some—
had considered parents’ teaching of certain views as a factor in their
custody decisions. Would you express those views to your children?
Or would you reasonably conclude that the safer course is to remain
quiet, to the children and perhaps even to others, so as not to give the
other parent ammunition and not to give a family court judge an item
to count against you?'%¢ And this may happen even if the risk of a
court’s using your speech against you in the custody decision is small;
risk-averse parents may be deterred even by small risks, especially
when the harm (loss of custody) is so grave. For these reasons, the

104 See, for example, the Comingore case discussed in Appendix, infra p. 730, where
Comingore’s Communism was one basis for the argument that the children would be
better off with her ex-husband.

105 See Beschle, supra note 63, at 397-98 (making similar point in context of religious
factors).

106 Consider, for instance, the advice given by one lawyer when speaking about the
danger of parents’ showing themselves to be atheists or otherwise uncommitted to the
child’s religious upbringing: “Many, many custody cases are won and lost by one point,
one factor, and you should be aware that a careless attitude toward this issue can cost you
the whole case. You need to have a reasonable attitude toward religion . . . and eval-
uate . . . how it can affect your case.” James Whalen, Child Custody and Divorce: Free
Legal Advice, http://www.childcustody.net/29.html (last visited Mar. 27, 2006). See also,
e.g., Elbert v. Elbert, 579 N.E.2d 102, 110-11 (Ind. Ct. App. 1991) (admonishing judge for
having “expressed a preference for [parents’] practicing religious beliefs through church
attendance [with their children],” and noting danger that “attorneys who practice in [the
judge’s] court may fashion their cases and advise their clients to alter their religious prac-
tices—or their representation of their practices—to conform to this judge’s guidelines for
raising children in their religion”); People ex rel. McGrath v. Gimler, 60 N.Y.S.2d 622,
626-27 (Sup. Ct. 1946) (discussing what seems like strategic—and likely short-lived—deci-
sion by mother to change her daughter’s religious upbringing in order to make her custody
case more appealing to court); Note, The Establishment Clause and Religion in Child Cus-
tody Disputes: Factoring Religion into the Best Interest Equation, 82 MicH. L. Rev. 1702,
1720-21 (1984) (describing concern that parents may change religious behavior to gain
advantage in custody determinations).
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Court has indeed held that judgments based even in part on speech
require First Amendment scrutiny.!¢”

The restrictions also can’t be sustained as “time, place, or manner
restrictions,” content-neutral restrictions that leave open ample alter-
native channels, which are generally constitutional if they pass a weak
form of intermediate scrutiny.'® First, the child custody speech
restrictions I describe are based on the content of the speech and the
harms that supposedly flow from this content.'® And second, they

107 See, e.g., NAACP v. Claiborne Hardware, 458 U.S. 886, 915-16 (1982) (concluding
that, because “the nonviolent elements of petitioners’ activities are entitled to the protec-
tion of the First Amendment,” liability couldn’t be imposed based on combination of non-
violent speech and some violent conduct); Mt. Healthy City Sch. Dist. Bd. of Ed. v. Doyle,
429 U.S. 274, 287 (1976) (holding that government decision to fire employee is unconstitu-
tional when protected speech is “motivating factor” for firing, even when other factors also
exist, unless government shows it would have reached same decision without considering
speech); Street v. New York, 394 U.S. 576, 590 (1969) (concluding that even if nonspeech
parts of petitioner’s conduct were constitutionally unprotected, petitioner’s conviction
couldn’t stand when “[the] record [was] insufficient to eliminate the possibility . . . that
appellant was convicted for both his [First Amendment-protected] words and his [unpro-
tected] deed”).

Of course, in all litigation, speech can be introduced as evidence of some element of
the offense, such as the defendant’s intent. Even clearly protected speech, such as pro-
Nazi speech or racist speech, could be introduced as evidence when the question is whether
a defendant in a treason case acted with the intent to help the Nazis, or a defendant in a
hate crime case selected the victim based on the victim’s race. Haupt v. United States, 330
U.S. 631, 642 (1947); Wisconsin v. Mitchell, 508 U.S. 476, 486 (1993). Likewise, a person’s
speech could be used as evidence in deciding whether he indeed committed a specific
assault, or whether he acted deliberately. More controversially (and outside this Article’s
scope), a parent’s speech opposing medical treatment may be used as evidence of whether
the parent is likely to refuse to provide such treatment to his children, see, e.g., Klamo v.
Klamo, 564 N.E.2d 1078, 1080 (Ohio Ct. App. 1988). But when speech is considered as
part of the test—such as the best interests test—rather than introduced as evidence of
some other conduct, the First Amendment is indeed implicated.

108 'Ward v. Rock Against Racism, 491 U.S. 781, 798-99 (1989).

109 The best interests test under which these restrictions are imposed is speech-neutral
on its face: It applies to speech and conduct alike, so long as it affects the best interests of
the child. But this can’t make the restrictions content-neutral, because the best interests
test is applied to the parents’ speech based on the content of the speech. This scenario,
where a facially speech-neutral law is applied to speech because of its content, has arisen
often. The World War I era prosecutions for antidraft advocacy, which are now treated as
having been unconstitutional, involved speech-neutral bans on conduct that obstructed
recruitment or enlistment efforts by the armed services. See, e.g., Debs v. United States,
249 U.S. 211, 214-15 (1919); Frohwerk v. United States, 249 U.S. 204, 206 (1919); Schenck
v. United States, 249 U.S. 47, 52 (1919). Cases such as Hess v. Indiana, 414 U.S. 105, 105
n.1 (1973), Edwards v. South Carolina, 372 U.S. 229, 234-37 (1963), Cohen v. California,
403 U.S. 15, 16 n.1 (1971), Terminiello v. City of Chicago, 337 U.S. 1, 2 n.1, 3 (1949), and
Cantwell v. Connecticut, 310 U.S. 296, 308 (1940), involved speech-neutral “breach of the
peace” laws. The interference with business relations tort in NAACP v. Claiborne Hard-
ware, 458 U.S. 886 (1982), and the intentional infliction of emotional distress tort in Hustler
Magazine v. Falwell, 485 U.S. 46 (1988), were likewise speech-neutral. Yet when, as in
these cases, a facially speech-neutral law applies to speech precisely because of what it
says, the law is not treated as a content-neutral time, place, or manner restriction. I discuss
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entirely prohibit, on pain of loss of rights, a certain kind of speech to a
particular listener, and thus fail to leave open ample alternative chan-
nels for the parent to express his views to the child.!¢

2. The Presumptive Unconstitutional Vagueness of Many Child
Custody Speech Restrictions

Parent-child speech restrictions may also be unconstitutionally
vague. This is clearest for vaguely crafted speech-restrictive orders,
for instance an order that bars a father from “exposing the child to . . .
his gay lifestyle,”''' or mandates “that each party will impress upon
the children the need for religious tolerance and not permit any third
party to attempt to teach them otherwise.”!? But it may also be true
for the “best interests” test generally, when it’s applied to parental
speech in deciding custody.''* As Grayned v. City of Rockford, the
Court’s leading elaboration of the void-for-vagueness doctrine,
pointed out,

Vague laws offend several important values. First, because we

assume that man is free to steer between lawful and unlawful con-

duct, we insist that laws give the person of ordinary intelligence a

reasonable opportunity to know what is prohibited, so that he may

act accordingly. Vague laws may trap the innocent by not providing

fair warning. Second, if arbitrary and discriminatory enforcement is

to be prevented, laws must provide explicit standards for those who

apply them. A vague law impermissibly delegates basic policy mat-

this point at length in Eugene Volokh, Speech as Conduct: Generally Applicable Laws,
lllegal Courses of Conduct, “Situation-Altering Utterances,” and the Uncharted Zones, 90
CornELL L. REv. 1277 (2005).

Compare Schutz v. Schutz, 581 So. 2d 1290, 1292-93 (Fla. 1991) (wrongly applying
United States v. O’Brien analysis to child custody speech restrictions, though such analysis
should apply only to content-neutral restrictions); Borra v. Borra, 756 A.2d 647, 651 (N.J.
Super. Ct. Ch. Div. 2000) (same); Banks, supra note 63, at 116 (approving Schutz analysis)
with In re Marriage of Olson, 850 P.2d 527, 532 (Wash. Ct. App. 1993) (properly treating
restrictions such as those in Schutz as content-based); Ferguson, supra note 63, at 951
(same).

110 See, e.g., City of Ladue v. Gilleo, 512 U.S. 43, 56-57 (1994) (striking down content-
neutral speech restriction on grounds that it didn’t leave open ample alternative channels,
since it kept people from effectively reaching their intended audiences).

111 Hogue v. Hogue, 147 S.W.3d 245, 247 (Tenn. Ct. App. 2004) (reversing such order on
vagueness grounds).

112 Frank v. Frank, 833 A.2d 194, 199 (Pa. Super. Ct. 2003) (affirming such order with
little discussion, and without considering whether it was unconstitutionally vague).

13 For more on the test’s vagueness, see generally David L. Chambers, Rethinking the
Substantive Rules for Custody Disputes in Divorce, 83 MicH. L. Rev. 477 (1984) (advo-
cating for presumption in favor of parent who is primary caretaker); Jon Elster, Solomonic
Judgments: Against the Best Interest of the Child, 54 U. Cur. L. Rev. 1, 11-16 (1987);
Robert H. Mnookin, Child-Custody Adjudication: Judicial Functions in the Face of Indeter-
minacy, Law & CoNTEMP. PROBS., Summer 1975, at 226 (exploring desirability of adopting
less discretionary legal standards in custody disputes).
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ters to policemen, judges, and juries for resolution on an ad hoc and

subjective basis, with the attendant dangers of arbitrary and dis-

criminatory application. Third, but related, where a vague statute

“abut[s] upon sensitive areas of basic First Amendment freedoms,”

it “operates to inhibit the exercise of [those] freedoms.” Uncertain

meanings inevitably lead citizens to “‘steer far wider of the unlawful

zone’ . . . than if the boundaries of the forbidden areas were clearly

marked.”114

The best interests test, as applied to speech, jeopardizes all three
of these values. It leaves parents who are about to break up, are
breaking up, or have broken up with little guidance on what speech
they are free to engage in without risking their access to the child. It
risks judges’ deciding based on their own subjective judgment of what
speech is or is not in the child’s “best interests,” a judgment that may
be colored by their agreement or disagreement with the religious or
political viewpoints that the parent expresses. And it pressures cau-
tious parents to steer far wide of any speech that they think a judge
might later condemn.

The void-for-vagueness doctrine is itself vague: The Court has
never made clear just when a statute is clear enough'!'> and when it’s
too vague to be tolerated.''® My sense is that the best interests stan-

114 408 U.S. 104, 108-09 (1972).

115 “Condemned to the use of words, we can never expect mathematical certainty from
our language,” id. at 110, and this understandably leads the Court to tolerate some degree
of vagueness.

116 The void-for-vagueness doctrine applies in civil cases as well as criminal ones. See,
e.g., Gentile v. State Bar of Nev., 501 U.S. 1030, 1048-51 (1991) (holding that attorney
disciplinary rule was unconstitutionally vague as applied); Arnett v. Kennedy, 416 U.S. 134,
159-64 (1974) (plurality) (holding employment protection standard not impermissibly
vague in regulating speech of federal employees); id. at 164 (Powell, J., concurring in part
and concurring in result in part) (agreeing with plurality on this); Civil Serv. Comm’n v.
Nat’l Ass’n of Letter Carriers, 413 U.S. 548, 576-79 (1973) (considering void-for-vagueness
challenge to restriction on government employee speech, though concluding that rule was
not impermissibly vague); Keyishian v. Bd. of Regents, 385 U.S. 589, 603-04 (1967)
(holding that restriction on government employee speech was unconstitutionally vague);
Cohen v. San Bernardino Valley Coll., 92 F.3d 968, 970 (9th Cir. 1996) (holding college
sexual harassment policy was unconstitutionally vague as applied to professor with provoc-
ative teaching style); Dambrot v. Cent. Mich. Univ., 55 F.3d 1177, 1183-84 (6th Cir. 1995)
(finding public university’s discriminatory harassment policy void for vagueness); Silva v.
Univ. of N.H., 888 F. Supp. 293, 312-13 (D.N.H. 1994) (ruling that discipline of professor
for defying university’s sexual harassment policy violated First Amendment’s notice
requirement); Doe v. Univ. of Mich., 721 F. Supp. 852, 867 (E.D. Mich. 1989) (finding
university “never articulated any principled way to distinguish sanctionable from protected
speech” in its discrimination policy). The penalty of losing custody of one’s children, or
getting less custody rights than one otherwise would, is at least as severe—and as likely to
deter—as the loss of a job, discipline by the state bar, or discipline by a university.

The void-for-vagueness doctrine doesn’t apply to the government as funder, see NEA
v. Finley, 524 U.S. 569, 588-89 (1998), but the Finley holding by its terms applies only
“when the Government is acting as patron”—distributing “subsidies”—*"“rather than as
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dard is likely too vague when it’s applied to speech (though not to
other conduct, given that the vagueness doctrine is more forgiving
when the challenged law doesn’t affect speech'!7), but it’s impossible
to be certain which way the courts will decide on this. Yet in any
event, as the Court has made clear, the vagueness of a speech restric-
tion must also be seen as increasing the restriction’s potential
breadth—precisely because “[u]ncertain meanings inevitably lead citi-
zens to ‘steer far wider of the unlawful zone’ ”''8®—and thus as rebut-
ting the argument that the restriction is a suitably narrow means of
serving an overriding government interest in protecting children.!'®

3. The Potential Scope of Child Custody Speech Restrictions

The “harmful ideology” restrictions with which this Article
began—the restrictions on atheism, racism, Communism, and so on—
seem to be imposed in a fairly small fraction of all child custody cases.
This might be so precisely because many judges are hesitant to restrict
people’s ideological advocacy, or to diminish people’s parental rights
because of their ideological advocacy. Because of this, and because
such restrictions tend to be imposed only when one of the litigants
asks for them,!?° the restrictions may seem like poor tools for the gov-
ernment to systematically restrict dissenting speech.

But what one judge can do in one case, many judges can do in
many cases—and should do, if they believe that the first judge’s rea-
soning is sound. Likewise, legislatures and higher courts can mandate
such decisions in cases generally.

Imagine, for instance, that a case considers a parent’s racism in
denying the parent custody under a best interests standard, and that

sovereign,” id. at 589. The right of access to one’s own child is not a government
“subsid[y]” or “patron[age]”; the government’s actions restricting such access are clearly
exercises of its sovereign power. Id; see infra Part I11.B.2.a & note 231.

17 See United States v. Mazurie, 419 U.S. 544, 550 (1975) (observing that statutes that
don’t restrict speech can only be held unconstitutionally vague when they are vague as
applied to this particular challenger’s conduct); Grayned v. City of Rockford, 408 U.S. 104,
108-09 (noting that one of three concerns raised by vague statutes is specific to speech
restrictions).

118 Grayned, 408 U.S. at 109.

119 See Reno v. ACLU, 521 U.S. 844, 874-79 (1997) (holding that statute seeking to
protect minors from harmful material on Internet suppresses large amount of constitution-
ally protected adult speech and is thus too broad).

120 But see Decree of Dissolution of Marriage, Jones v. Jones, No. 49D01-0305-DR-
00898, at 4 (Feb. 13, 2004), available at http://www.law.ucla.edu/volokh/custody/jones.pdf
(ordering, contrary to desires of both parents, that “the parents are directed to take such
steps as are needed to shelter [the son] from involvement and observation of . . . non-
mainstream religious beliefs and rituals,” referring specifically to parents’ Wicca religion),
rev’d, 832 N.E.2d 1057, 1061 (Ind. Ct. App.) (holding that Indiana law prohibited such
orders when neither parent had requested this).
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the Supreme Court upholds this decision against a First Amendment
challenge, perhaps on the theory that there’s a compelling interest in
serving a child’s best interests.!?! State appellate courts would then be
free to decide that, as a matter of law, a parent’s racism should indeed
be weighed as a factor, perhaps even heavily weighed.'?> Such a deci-
sion would be logically plausible: After all, being taught racism is
indeed against a child’s best interests. It would be legally permissible:
By hypothesis, the Supreme Court has just approved decisions that
protect children against such speech. And it would be morally
appealing: Why not strike a blow for equality, and for the best inter-
ests of children, by reminding lower courts that they should consider
parents’ racism as part of the best interests analysis? Some appellate
judges might not take this view, but others may.

As such appellate decisions become well-known, through cov-
erage by the mass media or by family lawyer publications, they’ll natu-
rally affect lawyers’ behavior. Lawyers will look for such speech in
their cases, since it could help their clients’ cause. Even if the client
doesn’t much care about the other parent’s ideology, the lawyer and
the client may be willing to use the issue as a means of influencing the
custody decision (either directly or as a bargaining chip to get a better
settlement). And parents who are going through a messy breakup, or
even envision the possibility of a breakup, may learn from the media
or from their lawyers that the prudent course is to avoid the disfa-
vored speech.

Moreover, if there is broad social hostility to Nazi, Communist,
racist, pro-polygamy, pro-gay-rights speech, or atheistic speech, this

121 See, e.g., infra note 234.

122 State legislatures might also step in, for instance by enacting statutes that explicitly
list a parent’s racist speech as a factor to consider in the best interests analysis. Even if the
Supreme Court’s hypothetical decision approving child custody speech restrictions allows
only “best interests” tests, and not express prohibitions on speech, a legislative decision to
specify a parent’s racist speech as a best interests factor will focus lawyers’ and judges’
minds on this issue, and thus increase the likelihood that claims of racist parental speech
will be brought and considered.

Note, for example, the abundance of Michigan cases that favor parents who are willing
to take their children to church and otherwise educate them religiously. See supra notes 5
& 6. 1 suspect that this partly flows from the relevant Michigan statute’s provision of a list
of “best interests” factors, which includes “The capacity and disposition of the parties
involved to give the child love, affection, and guidance and to continue the education and
raising of the child in his or her religion or creed, if any.” MicH. Comp. Laws § 722.23(b)
(1993). Once this factor was expressly articulated, and once the Michigan Supreme Court
made clear that the factor justifies a preference for religious upbringing generally (and not
just preference for respecting mature children’s own religious beliefs, or for maintaining
stability of religious or irreligious upbringing), see supra note 6, lawyers, guardians ad
litem, and judges became comfortable focusing on it as a routine part of their child custody
cases.
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hostility is likely to be shared by many judges and lawyers. When they
hear allegations of such speech, they may think, “That’s awful—there
must be something I can do about it.” This, too, will tend to turn
individual decisions into broader practices.

General tests like the “best interests” test in fact often lead
judges to produce specific rules or presumptions. In some jurisdic-
tions, orders not to criticize the other parent have seemingly become
nearly boilerplate, on the theory that such criticism is always against
the child’s best interests.’>* Likewise, restrictions on gay parents’ cus-
tody were common when homosexuality was more widely condemned
than it is today.!?*

For a while, novel restrictions may remain rare, because lawyers
and judges are unused to their availability. Law is a conservative
field: Sometimes things aren’t done just because they haven’t been
done. But once a tipping point is reached, and enough decisions are
made and publicized, those decisions can start a cascade—each new
decision makes the principle more familiar and more plausible to law-
yers and judges in the next case.'?

We have seen this, for instance, in the growth of hostile environ-
ment harassment law.’>¢ In the early 1970s, claims that sexually
themed jokes, pinups, or artwork violated Title VII or other antidis-
crimination laws were largely unheard of.'>” I suspect that if you had
at that time forecast the increase in such Title VII claims, employers
and employment lawyers would have greeted your prediction with
skepticism.

But once courts accepted the theory that speech could be action-
able because it created a hostile environment based on sex, religion,

123 See, e.g., Stephanie L. v. Benjamin L., 158 Misc. 2d 665, 667-68 (N.Y. Sup. Ct. 1993).

124 See, e.g., DeLong v. DeLong, No. WD 52726, 1998 WL 15536, at *6, *11 (Mo. Ct.
App. Jan. 20, 1998) (observing that Missouri appellate courts throughout 1980s in practice
applied “per se rule” that homosexual parents couldn’t get custody of their children, but
rejecting this rule), aff’d in part and rev’d in part sub nom. J.A.D. v. F.J.D., 978 S.W.2d 336
(Mo. 1998).

125 See generally Cass R. Sunstein, On the Expressive Function of Law, 144 U. Pa. L.
Rev. 2021 (1996); Eric Talley, Precedential Cascades: An Appraisal, 73 S. CaL. L. Rev. 87
(1999). Nor can the Court easily reverse course once the restrictions become common, if it
has upheld them when they were rare. If one parent is entitled to get custody based on the
other’s speech so long as such cases are isolated, it’s hard under traditional individual
rights principles to conclude that he would lose this entitlement when lots of other people
bring similar claims in their custody proceedings.

126 See generally Eugene Volokh, Freedom of Speech, Cyberspace, Harassment Law, and
the Clinton Administration, 63 L. & ConTEmMP. PrROBS. 299 (2000).

127 Cf. Excerpts from Statement Explaining Rights Bill, N.Y. TimEs, Apr. 24, 1964, at 23
(quoting Rep. William M. McCulloch, then ranking minority member of House Judiciary
Committee and backer of Civil Rights Act, as saying, “The bill does not permit the Federal
Government in any way to interfere with freedom of the press and freedom of speech.”).
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or race, plaintiffs’ lawyers brought more cases, and got still more
favorable caselaw. There has been no change to the statutory stan-
dard: As with the best interests standard, the statute says nothing
about speech. The shift has mostly been driven by private litigation
that led courts to create a potentially broad “hostile environment”
standard,'?® followed by more litigation that yielded court decisions
fulfilling this potential. And a legal culture that has been understand-
ably hostile to sexually, religiously, and racially offensive speech has
helped push judges and lawyers in this direction, as well.

The result is conventional wisdom that certain kinds of speech are
too legally dangerous to allow in workplaces. Employer policies now
routinely ban such speech (though, as with all bans, these are imper-
fectly enforced), and employment lawyers routinely recommend such
bans.!??

Hostile environment cases are not easy for plaintiffs to win, but
the victories that have happened have had a powerful deterrent effect
on risk-averse employers. Whether this is good or bad, it shows the
speech-restrictive force of regimes enforced through privately initi-
ated litigation. And it shows how today’s isolated decisions can
become tomorrow’s rules.

These concerns help explain why the Court has been rightly con-
cerned about private litigation as a restraint on speech, even when the
lawsuits seemed unusual, and the defendants unsavory. Consider
Hustler Magazine v. Falwell, which unanimously reversed an inten-
tional infliction of emotional distress verdict that was based on
Hustler’s vitriolic and largely nonsubstantive satirical attack on Jerry
Falwell.’3° Successful claims under the intentional infliction of emo-
tional distress tort were uncommon. State courts had generally
defined the tort quite narrowly.’3! Liability under this tort based on
public speech, such as magazine articles, was unprecedented. And the
Court’s opinion stressed that if it were possible to limit liability to the

128 The EEOC has brought a few of these cases, but very few. See Eugene Volokh,
What Speech Does “Hostile Work Environment” Harassment Law Restrict?, 85 Geo. L.J.
627, 628-33 (1997) (discussing leading cases that have shaped hostile environment speech
restrictions).

129 See, e.g., Volokh, Freedom of Speech, Cyberspace, Harassment Law, and the Clinton
Administration, supra note 126, at 305-10.

130 485 U.S. 46, 49-50, 57 (1988); see also, e.g., NAACP v. Claiborne Hardware Co., 458
U.S. 886, 913-15 (1982) (rejecting liability under interference with business relations tort
for speech urging boycott, though such cases had been fairly rare).

131 See RESTATEMENT (SECOND) OF Torts § 46 cmt. d (1965) (“The cases thus far
decided have found liability . . . only where the conduct has been so outrageous in char-
acter, and so extreme in degree, as to go beyond all possible bounds of decency, and to be
regarded as atrocious, and utterly intolerable in a civilized community.”).
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Hustler piece, “public discourse would probably suffer little or no
harm.”132

But if Falwell had won, the tort would have become a ready
weapon in any savvy media lawyer’s arsenal. More cases would have
been brought, and more would have been won. Lawyers who had
been reluctant to bring intentional infliction of emotional distress
claims based on speech, because they assumed that the First Amend-
ment forbade such claims, would have been disabused of that assump-
tion; likewise for judges who had been reluctant to let such claims
prevail. And future victories would have led still more lawyers to
bring such lawsuits.

Nor does any of this require metaphors about slippery slopes or
camel’s noses.'33 This is just the normal way the legal system works,
and is supposed to work. When a precedent is set and a legal rule is
articulated, lawyers and lower court judges are supposed to use it.
That a restriction is rare is no reason to uphold it, since upholding it
may often make it much less rare.

Finally, divorces and child custody battles are more common
today than in the past.'3* This increases the potential number of par-
ents who might be restricted or deterred by child custody speech
restrictions. And it also increases the number of cases that may set
the potential precedents that I describe, and thereby cause a cascade
of other cases as lawyers and judges learn more about the availability
of the restriction. In a future McCarthy-like era, where some ideology
faces broad social hostility, child custody speech restrictions could
thus become much more routine than they were in the original, pre-
divorce-revolution McCarthy era.'3>

C. How the Free Exercise Clause Is Implicated

Restrictions on religious speech may also implicate the Free
Exercise Clause as well as the Free Speech Clause.

132 Hustler Magazine v. Falwell, 485 U.S. 46, 55 (1988).

133 See Eugene Volokh, The Mechanisms of the Slippery Slope, 116 HArv. L. REv. 1026
(2003), for an explanation of how such metaphors sometimes do reflect the real world.

134 About twenty-five percent of all children under age eighteen have parents who are
divorced, separated, or have never been married. See U.S. CEnsus BUREAU, CHILDREN’S
LivING ARRANGEMENTS AND CHARACTERISTICS: MARcH 2002, at 16, available at http:/
www.census.gov/prod/2003pubs/p20-547.pdf.

135 See infra Appendix, pp. 729-30, noting some 1950s cases where a parent’s Commu-
nist leanings were indeed considered in child custody decisions.
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1. Restrictions on Inconsistent Religious Teachings

Some court decisions bar noncustodial parents from teaching the
child religious views that are contrary to those taught by the custodial
parent.’3¢ These rulings single out religious speech for special treat-
ment, precisely because of its religiosity. They may restrict the speech
only when the restriction is found by the court to be in the child’s best
interests, or when it seems likely to cause psychological harm. But the
decisions nonetheless treat religious instruction as different from
other sorts of speech, and subject to special scrutiny by courts. I've
seen no cases, for instance, where the courts restrict a parent’s politi-
cally liberal teachings because the custodial parent is conservative, or
otherwise focus on the conflict in the parents’ nonreligious ideologies.

Such a targeted restriction presumptively violates the Free Exer-
cise Clause as well as the Free Speech Clause.'?” Employment Divi-
sion v. Smith generally holds that the Free Exercise Clause doesn’t
mandate religious exemptions from neutral, generally applicable
rules.’3® But the Clause does presumptively bar the government from
singling out religious practice for special burdens.

As Smith itself held, “a State would be ‘prohibiting the free exer-
cise [of religion]’ if it sought to ban [certain] acts [including prosely-
tizing and assembling with others for a worship service] only when
they are engaged in for religious reasons, or only because of the relig-
ious belief that they display.”!3° So restrictions that single out relig-
ious speech because of the harms that supposedly flow from its
religiosity are presumptively barred by the Free Exercise Clause as
well as by the Free Speech Clause.'4°

136 See supra note 53 and accompanying text.

137 Parents’ religious teachings to their children are often part of the practice of their
religion. Many religious parents feel compelled to teach their religion to their children, in
the sense that they see failure to do so as a sort of sin. Many others feel at least motivated
to do so, in the sense that they see it as something that God wants them to do. See, e.g.,
Wisconsin v. Yoder, 406 U.S. 205, 219 (1972). That the restrictions are ostensibly entered
under a facially religion-neutral “best interests” or “likely harm” test doesn’t, I think,
change the analysis, because the alleged harm to the child’s best interests flows from the
religiosity of the speech. See Volokh, Speech as Conduct, supra note 109, at 1298-1300
(discussing this in more detail). But this matters little, since the Free Exercise Clause scru-
tiny would in any case be no greater than what the Free Speech Clause also mandates.

138 494 U.S. 872 (1990).

139 Id. at 877; see also Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508
U.S. 520, 532 (1993) (“At a minimum, the protections of the Free Exercise Clause pertain
if the law at issue . . . regulates or prohibits conduct because it is undertaken for religious
reasons.”).

140 Andros v. Andros, 396 N.W.2d 917, 924 (Minn. Ct. App. 1986), was thus mistaken to
reason that deliberately restricting a visiting parent’s ability to take a child to church
without the custodial parent’s permission “affects neither appellant’s religious beliefs, nor
his right to practice his religion.” Such a restriction singles out a religious practice—taking
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2. Restrictions on Religious Speech Under a “Best Interests”
Standard

Other decisions enjoin a parent’s religious speech, or alter cus-
tody or visitation rights based on a parent’s religious speech, without
regard to the religiosity of the speech. A court might, for instance,
deny a parent custody because that parent will teach the children
racist ideology.'#! The ideology might happen to be religious,'#? but
the court’s order may flow from the ideology’s racism, not its religi-
osity: The court would likely have issued the same order even had the
parent been teaching racism for secular reasons.

In such a situation, the basic Smith rule holds that the Free Exer-
cise Clause wouldn’t be implicated. The best interests standard is a
rule of general applicability, which doesn’t single out religion for spe-
cial burdens; and it’s being applied here for reasons unrelated to
whether the parent’s behavior is religious.!43

There is a possible exception to the Smith rule: Smith noted that
in “hybrid situation[s],” where “the Free Exercise Clause [is raised] in
conjunction with other constitutional protections, such as freedom of
speech,” extra Free Exercise Clause scrutiny might still be required

a child to participate in religious services, and communicating religious values to a child
through those services—for a special burden precisely because of its religiosity. See also
Murphy v. Murphy, No. CO-95-1363, 1996 WL 70978, at *3 (Minn. Ct. App. Feb. 20, 1996)
(making same error).
Likewise, Behnke v. Green-Behnke, No. A03-1039, 2004 WL 376984 (Minn. Ct. App.
Mar. 2, 2004), was mistaken when it reasoned:
Appellant argues that the district court violated her right to freely exercise her
religion . . . by ordering that during her visitations with the children she “not
initiate or discuss with the children matters relating to church attendance or
religious beliefs.” . . . A law of general application that is not intended to regu-
late religious beliefs or conduct does not contravene the Free Exercise Clause
if it incidentally infringes on religious practices. See [Employment Div. v.
Smith]. . . . Minn. Stat. § 518.003, subd. 3(a) (2002), confers on respondent, as
the children’s sole legal custodian, the exclusive “right to determine the
child[ren]’s upbringing, including education, health care, and religious
training.” This provision is a valid law of general application that regulates
neither religious beliefs nor conduct; the provision’s purpose is to secure the
custodial parent’s right to choose the religion of the children.
Id. at *8-*9 (paragraph breaks deleted). A law that specifically governs children’s relig-
ious training, and that is applied to restrict a noncustodial parent’s religious teachings pre-
cisely because of their religiosity, is not a law of general applicability within the meaning of
Smith.

141 See supra note 11.

142 E.g., Burnham v. Burnham, 304 N.W.2d 58, 61 (Neb. 1981) (concluding that mother’s
racist religious beliefs would harm daughter’s wellbeing).

143 See Ilene H. Barshay, The Implications of the Constitution’s Religion Clauses on New
York Family Law, 40 How. L.J. 205, 250 (1996) (taking view that best interests standard is
religion-neutral and thus doesn’t violate Free Exercise Clause, though not discussing
hybrid rights exception or free speech issue).
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even when the government action is religion-neutral.’#4 This excep-
tion is notoriously uncertain in scope, and questionable in its justifica-
tion. Its problems have been amply discussed elsewhere,'4> and I
won’t go into them here.

Suffice it to say, though, that even if the “hybrid situation” excep-
tion applies, and courts conclude that the Free Exercise Clause man-
dates strict scrutiny of content-based yet religion-neutral speech
restrictions when those restrictions are applied to religious speech, the
protection would be no greater than what the Free Speech Clause pro-
vides.'#¢ The official test would be strict scrutiny under either provi-
sion, but free speech strict scrutiny has generally been seen as “‘strict’
in theory and fatal in fact,”'47 and free exercise strict scrutiny as “strict
in theory but feeble in fact.”#8 So the Free Exercise Clause would in
any event add little to what the Free Speech Clause provides.

Some state constitutions’ religious freedom clauses have been
interpreted as protecting religiously motivated conduct—which would
include attempts to teach religious views—even against religion-neu-
tral rules.’*® Some state statutes also provide similar protection.!>°
But these too would protect religious speech no more than the Free

144 494 U.S. at 881-82.

145 F.g., Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 564-71
(1993) (Souter, J., concurring); Kissinger v. Bd. of Trs. of the Ohio State Univ., 5 F.3d 177,
180 (6th Cir. 1993); Bertrand Fry, Note, Breeding Constitutional Doctrine: The Provenance
and Progeny of the “Hybrid Situation” in Current Free Exercise Jurisprudence, 71 TEX. L.
REev. 833 (1993).

146 See, e.g., Heffron v. Int’l Soc’y for Krishna Consciousness, Inc., 452 U.S. 640, 654-55
(1981).

147 Gerald Gunther, The Supreme Court, 1971 Term—Foreword: In Search of Evolving
Doctrine on a Changing Court: A Model for a Newer Equal Protection, 86 HArv. L. REv.
1, 8 (1972) (coining “‘strict’ in theory and fatal in fact” line, though in context of equal
protection rather than free speech); see also Eugene Volokh, Freedom of Speech, Permis-
sible Tailoring, and Transcending Strict Scrutiny, 144 U. Pa. L. Rev. 2417 (1996)
(describing how strict scrutiny in free speech cases has indeed generally been fatal in fact).

148 Christopher L. Eisgruber & Lawrence G. Sager, The Vulnerability of Conscience:
The Constitutional Basis for Protecting Religious Conduct, 61 U. CH1. L. REv. 1245, 1247
(1994).

149 ArLA. Consr. art. I, § 3; Swanner v. Anchorage Equal Rights Comm’n, 874 P.2d 274,
280-81 (Alaska 1994); City Chapel Evangelical Free, Inc. v. City of South Bend, 744
N.E.2d 443, 450 (Ind. 2001); Fortin v. Roman Catholic Bishop, 871 A.2d 1208, 1227 (Me.
2005); Attorney Gen. v. Desilets, 636 N.E.2d 233, 235-36 (Mass. 1994); Reid v. Kenowa
Hills Pub. Sch., 680 N.W.2d 62, 68-69 (Mich. Ct. App. 2004); State v. Hershberger, 462
N.W.2d 393, 398 (Minn. 1990); St. John’s Lutheran Church v. State Comp. Ins. Fund, 830
P.2d 1271, 1277 (Mont. 1992); In re Browning, 476 S.E.2d 465, 467 (N.C. Ct. App. 1996);
Humphrey v. Lane, 728 N.E.2d 1039, 1045 (Ohio 2000); Hunt v. Hunt, 648 A.2d 843,
852-53 (Vt. 1994); First Covenant Church of Seattle v. City of Seattle, 840 P.2d 174, 187
(Wash. 1992); State v. Miller, 549 N.W.2d 235, 240-41 (Wis. 1996).

150 See Eugene Volokh, A Common-Law Model for Religious Exemptions, 46 UCLA L.
REv. 1465, 1468 & n.6 (1999).
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Speech Clause would, since they likewise generally call for strict scru-
tiny. And even if legislatures or courts wanted to provide more pro-
tection for religious speech than for secular speech, they probably
wouldn’t be allowed to: Such preferential treatment of religious
speech would be impermissible content discrimination under the fed-
eral Free Speech Clause.!>!

3. Restrictions on Religiously Motivated Conduct

Finally, when a court restricts religiously motivated conduct
rather than speech,!? the state religious freedom clauses, similar state
statutes, and a possible “hybrid” of the Free Exercise Clause and the
parental rights doctrine might do more than the Free Speech Clause
does. This, though, is outside the scope of this Article, which focuses
on child custody speech restrictions.

D. How the Establishment Clause Is Implicated

Some child custody speech restrictions may also violate the
Establishment Clause.

1. Favoritism for Religion

Custody decisions favoring religious parents over atheist,
agnostic, or nonobservant parents'>3 violate the Establishment Clause
for two reasons. First, they pressure parents to participate in religious
practice or to profess religious belief. They don’t threaten parents
with jail for not going to church, but they do threaten them with a
decreased chance of getting custody of their children—a potent threat
to most parents.

Even the threat of having to miss one’s high school graduation,
the Court has held, is impermissibly coercive.'>* Likewise, lower
courts have held that it’s impermissibly coercive to offer prisoners
extra family visitation privileges on condition that they participate in
religiously based Alcoholics Anonymous programs.’> The same
applies to the threat of losing custody of one’s children, or of getting

151 See generally Eugene Volokh, Intermediate Questions of Religious Exemptions—A
Research Agenda with Test Suites, 21 Carpozo L. REv. 595, 610-17 (1999).

152 See Levitsky v. Levitsky, 190 A.2d 621, 625-26 (Md. 1963) (discussing restriction on
parent’s religiously motivated decisions not to authorize blood transfusions for children);
Peterson v. Peterson, 474 N.W.2d 862, 869-70 (Neb. 1991) (discussing custody change justi-
fied by parent’s religiously motivated beating of children).

153 See generally supra notes 5-10 and accompanying text.

154 Lee v. Weisman, 505 U.S. 577, 595 (1992).

155 E.g., Griffin v. Coughlin, 88 N.Y.2d 674, 677 (1996).
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less visitation time with them, based on one’s unwillingness to teach
them religion.'>¢

Second, the Establishment Clause generally forbids even non-
coercive discrimination against people because of their irreligious-
ness.’>” The exception to this rule—the government may sometimes
exempt religious objectors but not secular objectors from generally
applicable laws!'>8—is inapplicable here.

2. Coerced Church Attendance

Orders that parents take their children to church also violate the
Establishment Clause. Such orders are coercive: Even having to be in
the audience at a prayer is impermissible coercion,’® so surely having
to go to church is too. Such orders endorse religion, since their pre-
mise is that religiosity is better than irreligiosity.1®® And they advance
religion by explicitly providing religious institutions with new
attendees. Such coercion, endorsement, and advancement of religion
are all unconstitutional.'¢!

156 For a brief discussion of how these coercive pressures operate, see supra note 106.

157 F.g., Torcaso v. Watkins, 367 U.S. 488, 495 (1961); Everson v. Bd. of Ed., 330 U.S. 1,
15-16 (1947). See generally Note, supra note 106, at 1706-27 (1984) (discussing discrimina-
tion against irreligious parents).

158 See Cutter v. Wilkinson, 544 U.S. 709 (2005) (upholding statute barring government
from imposing substantial burdens on religious exercise of persons confined to institu-
tions); Corp. of the Presiding Bishop v. Amos, 483 U.S. 327 (1987) (upholding exemption
of religious organizations from prohibition against employment discrimination on basis of
religion).

159 See Lee v. Weisman, 505 U.S. 577, 604 (1992) (Blackmun, J., concurring in the judg-
ment, writing for three Justices) (treating “government pressure to participate in a relig-
ious activity” as a form of “government coercion” that “is sufficient . . . to prove an
establishment clause violation”); id. at 641-42 (Scalia, J., dissenting, writing for four Jus-
tices) (characterizing coerced attendance at church as Establishment Clause violation);
Griffin v. Coughlin, 673 N.E.2d 98, 106 (N.Y. 1996) (interpreting Lee as “condemning
State compulsion to attend or participate in a religious practice”); DeStefano v. Emergency
Housing Group, Inc., 247 F.3d 397, 413 (2d Cir. 2001) (likewise).

160 Surely a court’s decision that parents should be ordered to take their child to church
because “it is certainly to the best interests of [the child] to receive regular and systematic
spiritual training,” McLemore v. McLemore, 762 So. 2d 316, 320 (Miss. 2000), runs afoul of
the ruling in County of Allegheny v. ACLU, 492 U.S. 573, 593 (1989), that “the prohibition
against governmental endorsement of religion ‘preclude[s] government from conveying or
attempting to convey a message that religion [including religious belief as opposed disbe-
lief] is favored or preferred.”” The chief exception to the Allegheny rule, Marsh v. Cham-
bers, 463 U.S. 783 (1983)—which upheld the practice of hiring legislative chaplains—rests
on the “unique history” of the practice, which dates back to the very Congress that ratified
the First Amendment, id. at 791.

161 See Allegheny, 492 U.S. at 592-94; see generally Lemon v. Kurtzman, 403 U.S. 602,
612 (1971).
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3. Courts Deciding Which Religious Teachings Are Inconsistent with
Other Teachings

Orders that require parents not to teach things that are inconsis-
tent with the other parent’s religious teachings'¢? likely also violate
the Establishment Clause. Such orders require courts to decide which
views are consistent with a religion and which aren’t, and “the First
Amendment forbids civil courts” from engaging in “the interpretation
of particular church doctrines and the importance of those doctrines
to the religion.”1%3 Courts generally may not decide, for instance,
whether a church is remaining true to orthodox teachings, even when
a will leaves property to the church on that condition.’®* Likewise,
lower courts have struck down laws prohibiting the mislabeling of
food as kosher, because enforcement of such laws requires govern-
ment agencies to answer the religious question of what is kosher.'0>

In many child custody cases, the parties may agree that their reli-
gions are different: For instance, a Jehovah’s Witness noncustodial
parent may freely concede that his teachings are inconsistent with the
Catholic custodial parent’s. These cases may thus differ from disputes
about church orthodoxy or kashruth, where both sides generally claim
to be orthodox enough or kosher enough. Perhaps the Establishment
Clause shouldn’t forbid the court from accepting an uncontested asser-
tion that two religions are different, though the Free Speech Clause
and Free Exercise Clause would still presumptively bar the court from
restricting speech based on this judgment. The Court has never con-
fronted this question.

But in some cases, the parties may hotly contest whether their
religions are inconsistent: A Jewish custodial parent, for instance,
may believe the visiting parent’s Jews for Jesus teachings to be incon-
sistent with the Judaism that the custodial parent is teaching, but the
Jews for Jesus member may disagree. A relatively ecumenical
Christian faced with an order that he not “educat[e] the children in

162 See, e.g., Bentley v. Bentley, 448 N.Y.S.2d 559, 559 (App. Div. 1982); Lange v.
Lange, 502 N.W.2d 143, 147 (Wis. Ct. App. 1993); Poole v. Poole, 670 N.W.2d 557, ] 1
(Wis. Ct. App. 2003).

163 Presbyterian Church v. Mary Elizabeth Blue Hull Mem’l Presbyterian Church, 393
U.S. 440, 450 (1969); see also Zummo v. Zummo, 574 A.2d 1130, 1149 (Pa. Super. Ct. 1990)
(arguing that this doctrine prevents civil courts from enforcing orders that ban one parent
from teaching religion contrary to other parent’s).

164 E.g., Presbyterian Church, 393 U.S. at 450; Kedroff v. St. Nicholas Cathedral of
Russian Orthodox Church in N. Am., 344 U.S. 94, 106-07 (1952).

165 See, e.g., Barghout v. Bureau of Kosher Meat & Food Control, 66 F.3d 1337, 1342
(4th Cir. 1995); Commack Self-Service Kosher Meats, Inc. v. Rubin, 106 F. Supp. 2d 445,
454-55 (E.D.N.Y. 2000); Ran-Dav’s County Kosher, Inc. v. State, 608 A.2d 1353, 1363-64
(NJ. 1992).
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religious doctrine that is contrary to the Lutheran doctrine which the
children have been taught”!%® might find little contradiction in various
Protestant teachings. A Christian who is more focused on the impor-
tance of theological details might find a great deal of contradiction.

Moreover, in practice the test would likely end up being not just
technical inconsistency but substantial inconsistency, so that, for
instance, taking a child to a Conservative Jewish synagogue when the
child is generally being raised as a Reform Jew would be permitted,
but taking a Jewish child to a Catholic church would not be.'*” And
when the degree of inconsistency is at issue, even parents of admit-
tedly different religions may well disagree about the magnitude of the
difference, and courts would have to make this theological decision—
a decision that the Establishment Clause bars them from making.

4. The Irrelevance of the Secular Purposes

Finally, note that the bans on religious coercion, endorsement of
religion, preference for religion, and decision-making about religious
doctrine apply even when the government action serves worthy sec-
ular ends. Inquiring into a church’s doctrine may let courts better
enforce the wishes of testators who leave property to a church only so
long as the church remains orthodox. Compulsory prayer might make
children more moral. Forcing criminals to attend Alcoholics Anony-
mous might reduce addiction and thus crime. Limiting oath taking

166 Lange, 502 N.W.2d at 145 n.2; see also Carolyn R. Wah, The Custodial Parent’s Right
to Control Religious Training: Absolute or Limited?, 9 Am. J. Fam. L. 207, 213 (1995)
(noting problems with courts resolving what’s “contrary to [a denomination’s doctrine]”).

167 See, e.g., In re Marriage of Minix, 801 N.E.2d 1201, 1204-07 (Ill. App. Ct. 2003)
(declining to restrict noncustodial parent from taking children to religious services, on
grounds that there was no evidence that two rival denominations—Unity Church and
Pentecostalism—were materially different, and distinguishing earlier case on grounds that
in that case court was “presented with evidence of the dichotomy between the two reli-
gions at issue [Catholicism and Protestantism]”); Peric v. Peric, No. 259222, 2005 WL
2090787, at *1 (Mich. App. Aug. 30, 2005) (noting trial court’s apparent judgment that
Catholic and Orthodox religions are quite similar, and that therefore father should be
given credit for “continuing the child’s [religious] education” by sending child to Catholic
kindergarten, though child had been raised Orthodox); Marjorie G. v. Stephen G., 592
N.Y.S.2d 209, 211 (Sup. Ct. 1992) (noting that, unlike other cases where “the issue con-
cerned a conflict between two different religions or two severely disparate denominations
of one religion,” this case “involves merely a sectarian dispute between the two most corre-
s