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The class is Law 140 (Torts), Mondays 10:30 to 12:10, Tuesdays and Wednesdays 10:50 
to 12:05, room 1420. The review session will be Thursday, December 3, 10:30 to 11:45, in our 
usual room. 

The teacher is Eugene Volokh, volokh@law.ucla.edu, (310) 206-3926, room 2113. 
The exam will be 4 hours, open book, open notes, Tuesday, December 8, in the after-

noon. The exam will likely be part multiple choice and part essay, perhaps with some short 
answer questions. 

The readings are Farnsworth & Grady, Torts (2d ed. 2009), plus this syllabus. You’ll be 
asked to read on average about 30-35 pages per week. This is relatively light for a 5-unit 
class, but note that there’ll be a lot going on in those 6 to 7 pages per unit. Read carefully, 
and answer for yourself the questions asked in the readings. 

Many students find that law school reading is much more taxing than much undergra-
duate readings. Reading 30 to 35 pages per week for a law school class is more demanding 
than reading a 300-page novel each week for an English class. This is because every sentence 
in the opinion potentially matters (especially when you’re reading opinions that have been 
edited down carefully by textbook editors, to include the most important parts of the case). If 
you skim over a paragraph or two in a novel, you probably won’t miss that much. But if you 
do the same in a legal case, you could miss the key fact or the key argument. 

We will sometimes quickly summarize the facts of a case or a problem before discussing it 
in class. But often we will not. You will be expected to know and remember the key facts 
from the reading assigned for the day. 

You are responsible for everything in the assigned readings, including the 
notes, problems, and footnotes. We will often spend a good deal of class time on the notes 
and problems, and not just on the main cases. 

The cases in this class will generally be given in shorter excerpts than in other classes. 
Still, you must read the cases carefully, and pay close attention to the facts of the case, the 
procedural posture of the case (see pp. xli-xlvi), the legal principles that the case sets forth, 
the way it applies the legal principles to the facts, and the arguments it gives to justify the 
legal principles. Where there’s a concurrence or dissent, pay close attention to the arguments 
given in those opinions. 

Notations in assignments: p. 19 = page 19 in the textbook. 
p. xix = page xix in the introductory material in the textbook. 
p. S19 = page 19 in the syllabus. 
¶ 19 = numbered item 19 on whatever page we’re talking about. 
§ 19 = Restatement (Second) of Torts § 19; whenever I cite a Restatement section without 

a page number, that means that the section is in the day’s readings. 
pp. 19-22 = the first full item that is on p. 19 (or that starts on p. 19) to the last full item 

that is on p. 22 (or that starts on p. 22). 
p. 19 (¶ 3) = only numbered item 3 on p. 19. 
This syllabus is much more detailed than most you’ll see in law school. It includes some 

extra cases, and some discussion of various things you’ll be asked to do in class—analogize 
and distinguish cases, make policy arguments, and the like. It also explains the broader pe-
dagogical goals behind the class in general, and behind each assignment in particular. 

This material can be important, and is often necessary to understand what we’ll be doing 
in class. The syllabus is thus just as much required reading as are the readings in the book. 

If you have questions about any of the materials or class discussions, please ask them, 
in class, after class, at my office during office hours, at my office during other times by ap-
pointment, or by e-mail (volokh@law.ucla.edu). E-mail is often the best medium, because it 
lets you think through your question more carefully as you write it, and lets you get an an-
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swer in writing. The formal office hours are 11 to 12 Thursdays, but I strongly suggest you 
make an appointment even then, in case someone else is already booked for that slot. 

Always feel free to tape class, or ask your classmates to tape it for you if you’re out. You 
can use the tape recorder that’s on the podium (or your own recorder, or your computer, if 
you prefer). You can also get free tapes from the Records Office. 

But please have the taping (including the starting of the recorder) be done by a class-
mate, or do it yourself. Students sometimes ask me to do it, but I’m usually preoccupied at 
the start of class, and in the past when I’ve agreed to help with the taping, I’ve often forgot-
ten to get the tape, put it in, or start the recorder. So I’m sorry to say that I can’t be counted 
on for help with this. 

Class discussion: As with law school generally, talking in class is part of your obliga-
tion. I won’t grade you on class discussion (partly because I’m a big believer in anonymous 
grading, whenever possible), but I will expect you to participate. As I’ll note a few pages be-
low, such participation (both by you and by your classmates) is an important part of your le-
gal education. 

As you might gather, much of the material in law school involves bad people doing bad 
things to others. This is less so for tort law than for criminal law, but you might still find it 
here. You should expect that some of the behavior described in the cases, and some of the ar-
guments made in the cases, might be offensive to you. Also, people have lots of disagree-
ments on the subject, so you should expect that some of the ideas expressed by your class-
mates will be offensive to you, just as in practice some of the ideas expressed in court (by fel-
low lawyers, witnesses, or even judges) will be offensive to you. 

Our task in this class will be to discuss all the ideas and the facts, channeling our disa-
greements into substantive analysis and not letting those disagreements—or even our justi-
fiable revulsion—get in the way of that analysis. Remember that when in a courtroom or in a 
negotiation people on the other side have gotten you angry enough that you respond non-
substantively, they have won and you and your ideas have lost. So speak and listen carefully 
and politely, and respond substantively rather than through personal criticism or invective. 
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About This Class 
What will you be asked to learn in the next three years, and in this class in particular? 
1. The Law: Many class sessions—both in torts and in other classes—will be spent learn-

ing particular legal rules. And these rules may well prove useful in your future practice, even 
if you don’t become what most people think of as a “tort lawyer,” which is to say someone who 
does personal injury law. Lots of business litigation involves torts, such as misrepresenta-
tion, interference with business relations, trade libel, and the like. And many of the concepts 
from traditional personal injury torts cases apply to business torts cases as well. 

2. Concepts: A second answer is basic legal concepts, reusable modules that come up in 
many contexts: negligence, causation, joint liability, mental state, and the like. You’ll see 
them again in criminal law, in First Amendment law, in the law of copyright damages and 
contributory infringement, and elsewhere. 

3. Skills: You will also be learning legal skills. 
a. Reading cases: One important skill is reading cases. This is what you need to do to 

figure out what the rules are. We can teach you California tort law as it is in 2009; but what 
if you need to give legal advice ten years from now, in another state, about some subject mat-
ter you never studied in law school (for instance, employee benefits law)? Learning the skill 
of reading cases is therefore more important that just learning the rules. 

Moreover, even if you think you know the rule, you’ll need to read the cases to figure out 
what the elements of the rule really mean in a particular situation. We can teach you that 
the tort of “disclosure of private facts” consists of “giv[ing] publicity to a matter concerning 
the private life of another ... if the matter publicized is of a kind that (a) would be highly of-
fensive to a reasonable person, and (b) is not of legitimate concern to the public.” But what do 
those terms actually mean? Would, for instance, an 11-year-old girl’s giving birth to a child 
be “of legitimate concern to the public”? You can only answer the question by looking at how 
cases have interpreted the vague “legitimate concern” language. 

And you’ll need to read the cases to figure out how best to argue in the direction that 
your client needs you to argue. Sometimes there might not be a clear answer given by the 
cases. You’ll therefore need to argue by comparing your scenario with those in past cases. 

b. Analogy and distinction: The last point about reading cases leads us to a separate 
skill: making analogies, and drawing distinctions, between the case before you and past pre-
cedents. This is a quintessentially lawyerly skill (at least in countries which use the Anglo-
American legal system). Math classes, for instance, generally call on you to solve a problem 
by applying basic mathematical principles, or deriving the principles and then applying 
them. It’s helpful to see the similarities and differences between this problem and past ones, 
but chiefly because seeing them can help point you towards the right principles to apply. 

But in law, there sometimes won’t be a basic principle you can appeal to, or the principle 
may be so abstract (e.g., “breach of duty”) that it won’t give you much guidance. That’s when 
drawing analogies and making distinctions between your case and the precedents becomes 
very important. Often, the strongest argument you have is not “My client should win because 
defendant’s conduct satisfied the elements of the test for liability,” but “My client should win 
because defendant’s conduct is very close [for these reasons] to what led to liability in X v. Y, 
and very far [for these other reasons] to what led to a finding of no liability in Z v. W.” 

Torts classes are especially focused on teaching analogy and distinction, and this is espe-
cially true for this class in particular. You’ll be reading many more cases (though in shorter 
chunks) in this class than in most of your other classes; and often the questions you’ll have to 
answer are—to quote the textbook—“What is the superficial similarity between [these two 
cases]?,” and “What is the distinction between them?” 

I’ll say some more on analogy and distinction at p. S7. 
c. Reading statutes: Reading statutes is also a very important legal skill. We won’t fo-

cus on it much in this class, since torts is a mostly nonstatutory field. But pay close attention 
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to learning how to read statutes in your other classes (such as contracts, criminal law, and 
civil procedure). Much of a lawyer’s life is spent reading statutes. 

d. Thinking about how the law affects prospective litigants (and others): In law 
school classes, we’ll often talk about the results in particular cases, and about whether those 
results seem right. But most people don’t view the law looking backward this way. They need 
to view it looking forward, by asking what they should do to avoid liability. 

This is how you’ll need to advise them when they ask you for advice. “What, if any, secu-
rity precautions should I take to prevent my being held liable if my customers are attacked 
by a criminal?,” a business owner might ask you. “Juries award liability if reasonable precau-
tions aren’t taken” isn’t very helpful. Neither is “In this case, which had the following facts, a 
jury awarded liability.” On the other hand, “if there have been no criminal attacks on your 
property yet, and you don’t hire a security guard, you will almost certainly be able to get the 
case thrown out of court before trial even if there is a later criminal attack” would be pretty 
useful advice (assuming it’s accurate, of course). 

Relatedly, when you’re arguing about what the law ought to be, you should be ready to 
explain how the law will affect people’s incentives up front, rather than just explain why the 
law seems fair in apportioning liability after the fact. 

Imagine, for instance, a proposed legal rule which simply says, “act reasonably.” One 
problem with the rule is that juries might not do a good job of applying something this vague. 
But even if we’re sure that juries will usually properly sort the reasonable (who will properly 
be found not liable) from the unreasonable (who will properly be found liable), this will give 
little guidance to people who need to know up front how they should be acting. 

Such absence of guidance is a good argument—though not always a dispositive argu-
ment—against the proposal. And you can’t think of this argument if you don’t think about 
how the law will practically affect people in the future. 

e. Making policy arguments: A lawyer must sometimes advise a client whether certain 
conduct would lead to liability. We can call this the lawyer’s predictive function, because it 
involves predicting (whether confidently or tentatively) what a court would do. 

But often a lawyer must make arguments about how a court should interpret a legal rule, 
which legal rule the court should apply, and sometimes even which legal rule the court 
should create or adopt. This is the lawyer’s persuasive function, and to perform it, a lawyer 
needs to know how to argue (1) why a court should adopt one or another reading of a 
precedent, (2) why some precedent is closer to or further away from a particular fact pattern, 
(3) why some statutory language should be interpreted one way or another, and (4) why a 
court should or should not adopt some rule that is within the court’s power to adopt or reject. 
Lawyers arguing outside court will also often have to argue (5) why a legislature should or 
should not adopt some rule, and (6) why executive agencies or other administrative agencies 
should or should not adopt some rule. 

Arguments that fall within categories 4, 5, and 6 are often called policy arguments, as 
opposed to caselaw arguments (1 and 2) and statutory construction arguments (3). Many 
class sessions will be devoted to talking about policy arguments—what kinds of policy argu-
ments have been made and accepted by judges and legislators in the past, what standard 
responses there are to those arguments, and so on. 

Some people get impatient with those arguments, because they think they want to know 
what the law is, not what it should be. But that’s a mistake: The law is often vague, and 
sometimes unsettled; judges often have some flexibility in deciding which rules to adopt, or 
how to apply a rule. In such situations, judges may well be swayed by policy arguments. 

I’ll say some more about making policy arguments at p. S8. 
f. Talking in front of others. All lawyers have to be good at this. Even if you plan on 

being a transactional lawyer, you’ll have to give presentations to clients and potential clients. 
Moreover, many lawyers find they have to give talks to lawyer and business groups in order 
to spread their names and thus get more clients (or more referrals from other lawyers). 
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We don’t teach you this skill formally, outside a few clinical oral advocacy classes. But we 

do ask you to learn the skill by doing—by speaking in class. 
Yes, speaking in class can be frightening, but remember that all you’re risking is a little 

embarrassment. How frightening will it be when your job prospects, your client’s money, or 
your client’s liberty is at stake? The way to reduce this fear is practice, which is what you’ll 
get by speaking in class. So please don’t ask me to exempt you from class participation, 
which is a requirement of this class. If speaking in public troubles you—as it troubles many 
people—you need to speak more, so as to overcome the fear. 

We also often ask you to speak without advance notice, by calling randomly on you. This 
is not quite like practice, but it’s still helpful, because the possibility of being called on tends 
to focus students’ attention. In this class, I also try to make the experience easier for stu-
dents by calling on two students at the same time. That way, if one student stumbles a little 
at the outset, the other can take the lead, and by the time I return to the first student, that 
student is likely to be ready to take up the challenge. 

4. Habits and attitudes: So far, we’ve talked about knowledge and skills. But law 
school is also aimed at teaching you certain habits and attitudes that can help you succeed as 
a lawyer. Let me mention a few, which are closely tied to what we’ve said before. 

a. Think dispassionately, and always examine the other side of the argument. 
You can’t be good at making arguments (caselaw arguments, statutory construction argu-
ments, or policy arguments) if you aren’t willing to step away from your ideological and even 
moral commitments, and see the best argument that can be made on both sides. 

You might think that big companies routinely profit by injuring consumers, that products 
liability law should be more plaintiff-friendly than it is, and that nearly all tort defendants 
are morally culpable. Or you might think that plaintiff’s medical malpractice lawyers are 
low-lifes who are ruining the lives and reputations of innocent doctors, and making good 
medical care much more expensive. You might be right, on either or both of these scores. But 
you can’t be an effective advocate for your perspective if you don’t fully grasp the strongest 
version of the other side’s arguments, and objectively see the possible weaknesses in yours. 

Sometimes as a lawyer you’ll be obligated to argue in court for a position you disagree 
with. But even if you always argue for the side you believe in, you need to have earlier—in 
your head or in conversations with your colleagues—made the best argument for the other 
side. Don’t ignore your passions; they can energize you to work more effectively, and can help 
you derive satisfaction from your work. But don’t let them blind you. 

In particular, you’ll often be called on in class to argue a particular position, even if you 
don’t believe in it, or sometimes even to argue against the very point you had just made. 
Don’t resist. Rather, cherish the opportunity to cultivate this important lawyerly habit. 

b. Marry the abstract arguments and the concrete arguments. Effective legal ar-
guments tie abstract rules to the concrete facts of a particular case. It’s not enough to present 
the concrete facts; however emotionally appealing the facts may be, you can’t persuade a 
court to give your client what your client wants unless you explain how the facts fit within a 
legal rule. But in my experience, most law students (and many lawyers) are good at pointing 
to legal rules—or to broad philosophical abstractions—but not as good at explaining why 
those rules or abstractions apply in this particular context. 

For a concrete illustration of this, see the policy argument discussion at p. S8. 
* * * 

So keep in mind that this class is about learning many different things. If a class session 
is light on the legal rules, it may be heavy on the policy arguments. If we spend a lot of time 
with one doctrinal question that only rarely comes up in practice, the reason might be that 
we’re using it to study some broader principle, which comes up all the time. My hope is that 
by the time the semester is over, you will have learned a lot on all these topics. 
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Analogizing and Distinguishing Cases 

As I mentioned, analogizing and distinguishing cases is an important skill. Its basics are 
pretty intuitive, but let me offer this simple framework: 

A. To distinguish cases, you need to (1) identify the differences between the cases, and (2) 
explain why the differences should be legally significant. The explanations called for in step 
2 are often based on (3) particular policy arguments that point in different directions for the 
two cases and (4) analogies to other legal rules in which a similar distinction is drawn. 

For instance, say that a precedent concludes that it can’t be a tortious disclosure of pri-
vate facts to publish accurate information (for instance, a person’s criminal record) that one 
has gotten from government records (for instance, court documents). And say that you want 
to argue that it is a tortious invasion of privacy to publish accurate information about a per-
son’s past misdeeds if one gets the information from witnesses to the misdeed. (Perhaps the 
misdeed never led to a prosecution.) 

You need to point to the difference between the cases—the precedent involved court 
records and the new case doesn’t. But you also need to explain why that difference should be 
legally significant. After all, presumably both sorts of disclosure are equally intrusive on 
people’s privacy, and are potentially equally newsworthy (newsworthiness is a defense to a 
disclosure of private facts claim). What sorts of arguments can you think of to support the 
distinction, whether or not you yourself think those arguments carry the day? 

B. To analogize cases, you need to (1) identify the cases to which you want to analogize, 
(2) point to the similarities and explain why they should be legally significant, and (3) ex-
plain why the differences should not be legally significant. 

When you distinguish cases, you often know which precedent you need to distinguish 
(sometimes because it’s the one your opponent has already pointed to as a good precedent for 
him). But when you want to support your position with an analogous precedent, it often 
won’t be clear exactly what precedent is analogous. It might take a good deal of research, as 
well as creative thinking about how certain seemingly different cases are actually analogous 
in an important way. Such thinking is one thing that we’ll be trying to train in this class. 
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Policy Arguments Generally, and in Torts Cases in Particular 
Throughout the class you’ll be asked to make policy arguments—arguments about the 

way the law should be, not just about the way it is. And in fact tort lawyers often make such 
arguments in court, for several reasons: 

1. Tort law is judge-made law, adopted by judges who—deliberately or unconsciously—
accepted certain arguments about the way it ought to be. And in tort law (as opposed to 
much of criminal law, evidence law, and civil procedure), the judicial development continues. 
Courts are generally free to adopt new theories, or even overrule old ones. 

2. As you’ll see throughout the semester, some states adopt one approach to certain legal 
questions, others adopt another, and still others haven’t yet adopted any. Thus, for instance, 
different states take different views of the right to stop appropriation of name or likeness. 
Courts considering the question for the first time in their state need to choose one or another 
approach. And even courts that have chosen one might be persuaded to choose the other. 
This choice necessarily involves policy judgment. 

3. Even the settled legal rules, as you’ll see, often have less settled aspects, on which 
there might be no precedent in your jurisdiction. There too policy arguments can help courts 
decide how to resolve the matter. 

4. As I noted in the discussion of analogizing and distinguishing cases, whether cases are 
“similar” or “different” often depends on policy considerations. For instance, for most legal 
rules I take it we’d say that white cars and black cars are “similar,” but white cars and white 
trucks may be “different.” But those aren’t judgments of physics; color differences are real 
differences. Rather, they are judgments that for nearly all the policies that the law cares 
about, the size of a car might matter (e.g., because its weight damages the road more, or be-
cause its height might not fit under bridges, or because its fuel consumption can cause envi-
ronmental problems) but the color would not.  

On the other hand, if there is a difference between white cars and black cars that’s rele-
vant to some policy of tort law—for instance, if white cars were much easier to see at night 
than black cars and thus were less likely to be involved in accidents—then we might consider 
white cars and black cars importantly “different.” 

So how does one make an effective policy argument? A few thoughts: 
1. The best policy arguments are generally ones that go beyond the abstract, and tie the 

abstract arguments to concrete realities of how people act (and how the law operates). Say, for 
instance, that you are arguing about when newspapers should be held liable for publishing 
articles about political officials that make false claims and that hurt the official’s reputation 
as a result. You could argue that “people should be liable for the harm they cause,” or “the 
freedom of the press means that the press can’t be held liable for criticizing the government.” 
And it’s possible that these high-level abstractions will persuade some of your listeners. 

But others will be skeptical about each of these generalities. Often we don’t hold people 
liable for certain kinds of harm that they cause. And sometimes we do hold the press liable 
for its statements, even if the statements criticize the government. It’s certainly not obvious 
that the freedom of the press should include complete immunity from all liability. As Justice 
Holmes put it, “General propositions do not decide concrete cases.” 

So to make the arguments more persuasive, you need to marry the generalities with 
more concrete observations about your particular problem. For instance, you might point out 
that a publisher faced with the risk of liability may decline to publish even true statements, 
if it’s not sure the statements are true, or if it thinks a jury might wrongly conclude that 
they’re false. Imposing liability for false and defamatory statements will thus deter socially 
valuable true statements, and not just the harmful and socially valueless false statements. 

Or you might point out that false statements about officials not only hurt the officials, 
but also mislead voters, and deter some people from running for office. They might even es-
pecially deter those people who we most want to serve in office: those who cherish their repu-
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tation for honesty and integrity, and who are most likely to be turned off from public life if 
defamatory falsehoods repeatedly go unpunished.  

You might also point out that false statements are routinely punished in other contexts, 
such as in-court perjury, commercial fraud, and the like. If we trust courts to accurately de-
cide whether an in-court statement (including one about a political official) was a lie, even 
when a person’s liberty is at stake—as in a perjury prosecution—why shouldn’t we trust 
them equally when all that is at stake is a newspaper’s money? 

Naturally, there are counterarguments to these concrete arguments as well as to the ab-
stract ones. If you want a field in which an argument, once correctly made, will persuade all 
reasonable observers, there are doubtless spots open in Mathematics Ph.D. programs (and I 
say this as someone whose first great love was mathematics). But the arguments that com-
bine the concrete and the abstract are ones that are more likely to persuade than the ab-
stract arguments alone would be. 

2. The best policy arguments consider indirect consequences as well as direct ones: They 
look beyond how a decision will affect the parties to the case (e.g., causing one party to be-
come poorer and the other richer), and whether it will encourage potential defendants to 
comply with the legal rule in the future. They also ask how people will react in more complex 
ways to the risk of liability, what conduct they will substitute for the liability-producing con-
duct. 

Say, for instance, that the question is whether people should be held liable for failing to 
call 911 when they hear someone being attacked. One should certainly ask whether it’s fair 
to impose such liability on a particular defendant, and whether such liability will encourage 
people to call 911 in the future. 

But one should also ask about other effects. Say, for instance, that you witness a crime 
but fail to report it right away; and say that you are then approached by the police who are 
going door to door looking for witnesses who might help with the investigation. Would the 
prospect of liability for the initial failure to report discourage you from cooperating with the 
police? After all, the safest bet for you, once you’ve failed to call 911 when you needed to, is to 
clam up and pretend that you didn’t witness the crime in the first place. 

Likewise, say that the question is whether employers should be held liable for hiring em-
ployees with records of criminal violence, if the employee then violently attacks a customer of 
the employer. Such liability will encourage employers to hire employees who are on balance 
less likely to attack customers. 

But this liability may make it even harder for ex-convicts to find a job after they’re re-
leased from prison. This lack of a job might increase the risk that the convict will turn back 
to crime, and might thus increase the overall rate of violent crime. 

Now despite this, liability in such situations might still be a good idea. But to figure out if 
it’s a good idea—and, more importantly for lawyers, to figure out the best arguments against 
it (the defense lawyer’s job), or anticipate the arguments against it in order to rebut them 
(the plaintiff’s lawyer’s job)—you need to think about the full range of consequences. 

3. The best policy arguments generally combine moral and practical arguments. As pp. 
xlvi-xlviii point out, people often debate whether the law should be aimed at efficiency or at 
justice. But whatever you think is the right answer, your audience (for instance, a multi-
member court) will often have mixed views. Some might think the law should be aimed chief-
ly at one, some at the other, and some (perhaps most) will care about both. So try to reach 
both, by arguing that your proposal is better along both dimensions. 

Also keep in mind that economic arguments are not an antonym to moral arguments. 
Economic arguments can often be relevant to figuring out how a moral argument applies: For 
instance, if our moral argument is that “everyone should be free to exclude others from their 
property, so long as this doesn’t cause unreasonable harm to others,” the question of what is 
“reasonable” harm may well be informed by economic analysis. 

Moreover, economic efficiency itself has a moral dimension: As society gets richer, people 
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on average tend to get more of the things (education, health care, and such) that we may 
think they morally deserve. Nor is this just true of system-wide economic effects; if, for in-
stance, imposing liability on cities for accidents in public swimming pools leads to closing 
such pools, poor children will have less opportunity to enjoy the activities that middle-class 
and rich children (who have access to private swimming pools). That may itself have moral 
relevance—though one can of course also argue that it’s morally good for poor children to be 
protected from dangerous pools by the deterrent effects of liability. 

Likewise (though this example isn’t directly relevant here), an economic analysis of 
whether some policy will cause aggregate social harm or benefit will often be premised on 
moral judgments about whose interest count: Should you aggregate the harm or benefit to all 
Americans? To all humans? To all humans, born and unborn? To all primates?  

* * * 
Now a few words about the specific kinds of policy arguments that we’ll often see in torts 

cases. People often talk about tort law as being aimed at compensating those who are in-
jured, and deterring future injuries. And that’s true as far as it goes. But let’s get a bit more 
detailed, and point to some (often interrelated) questions that you might ask yourself with 
regard to any proposed tort law rule: 

A. Questions Focused Immediately on What Has Happened: 
1. Does the plaintiff deserve to be compensated? Sometimes the answer seems obviously 

“yes,” for instance if the plaintiff was hit and injured by a drunk driver. Sometimes it’s less 
clearly “yes,” for instance if the plaintiff had his past drunk driving conviction revealed to the 
public, and is now suing for the disclosure of private facts. 

2. Does the defendant deserve to pay compensation to the plaintiff? Again, sometimes the 
answer seems obviously “yes,” for instance if the defendant is the drunk driver who hit the 
plaintiff. But sometimes it’s less clearly “yes,” or perhaps even clearly “no,” even when the 
defendant was one of the but-for causes of the plaintiff’s injury (i.e., but for the defendant’s 
actions, plaintiff would not have been injured)—for instance, if the plaintiff is suing the com-
pany that manufactured the drunk driver’s car, simply because it manufactured the car. 

Note, though, that “deserve” here need not mean that the defendant is culpable, only that 
we think he has incurred an obligation as a result of his action. For instance, one might con-
clude that a mining company should be strictly liable for all damage that its blasting does to 
neighboring properties—because it bears the profit from the mining and should thus also 
bear the loss—even though the mining company isn’t morally at fault for blasting. 

B. Questions Focused on What Will Happen in Litigation: 
3. Are there particular reasons to think this proposed rule will cause problems in actual 

litigation, such as undue litigation expense, undue intrusion on privacy, or undue risk of error 
on the part of the judge or jury? Some such expense, intrusion, and risk is inevitable; but 
sometimes the cost or risk might be so high—especially compared to the alternatives—that 
it’s worth shifting to a different rule. For instance, some argue that no-fault insurance is a 
better way than negligence liability of dealing with auto accidents, both because it’s cheaper 
and because many auto accident lawsuits devolve into swearing matches in which it’s very 
hard to tell who’s telling the truth. Likewise, one argument against “alienation of affections” 
lawsuits (in which a cheated-on spouse sues the person with whom the other spouse was un-
faithful) could be that it’s unusually hard or intrusive to get at the truth of such allegations. 

C. Questions Focused on How the Risk of Liability May Change Future Behavior: 
4. How would this rule affect behavior by this defendant and similar defendants—for bet-

ter and for worse? If a business is told that it will be held liable for injuring people, it’s likely 
to take precautions that diminish the risk of such injury. These precautions may well be good 
for society generally.  

At the same time, some of these precautions may cause social harm. To return to a classic 
example given above: If you hold newspapers strictly liable for false and reputation-injurying 
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statements that they publish about people, they might be deterred not just from publishing 
false (and thus socially harmful) statements but also from publishing true (and thus socially 
valuable) statements. Your task in evaluating an argument, and in thinking about policy ar-
guments for and against it, is to consider all of its possible effects, good and bad. 

5. How would this rule affect behavior by this plaintiff and potential future plaintiffs—for 
better and for worse? Might imposing or increasing liability on the defendant diminish poten-
tial plaintiffs’ incentives to behave safely, or encourage plaintiffs to fake injuries or exagge-
rate their extent? 

On the other hand, might giving defendants free rein to do something dangerous cause 
plaintiffs to be more cautious than we want them to be? An example from contract law: If 
certain kinds of defendants could easily evade their contracts without liability, other people 
might choose not to do business with those defendants at all, or only do it on a cash-up-front 
basis. Such caution would be rational from those other people’s perspective, but that would 
be bad for society as a whole. Assuring potential plaintiffs that they can recover damages if 
the defendant breaches a contract thus advances social efficiency. 

6. How would this rule affect behavior by people other than prospective defendants, again 
for better and for worse? Rules also affect not just prospective defendants, but others whose 
behavior will be affected by the prospective defendants’ behavior. That could often be good: 
For instance, imposing liability on bars for accidents by their customers may prevent mis-
conduct by the customers. Or it could be bad: For instance, as I suggested above, if employers 
are deterred from hiring ex-felons, then ex-felons might end up unable to get jobs, and thus 
might end up more likely to turn to a life of crime. 

7. Would this rule unduly interfere with defendants’, prospective defendants’, or others’ li-
berty or privacy? Deterrence of some behavior may be bad not because the behavior is socially 
useful, but because we think the behavior is an important aspect of political liberty or per-
sonal liberty. For instance, if libel law unduly deters even accurate reporting, then that 
might affect newspapers’ freedom of the press. 

And these liberty concerns need not be limited to constitutional rights. For instance, say 
liability on skydiving companies were imposed on the grounds that skydiving is so dangerous 
and so lacking in social value that it’s inherently unreasonable to offer such services. (I don’t 
think that’s the legal rule, but say such a legal rule is proposed.) This might make skydiving 
so expensive that most people couldn’t afford it, and this would in turn affect their liberty to 
choose to engage in this risky behavior. Perhaps the intrusion on liberty is justified, for in-
stance on the grounds that people shouldn’t risk their lives in such activities—but the intru-
sion has to be recognized, and considered in analyzing the merits of the proposed rule. 

Likewise, if parents who are hosting a party for teenagers are held liable for negligence if 
two teenagers have sex in a bathroom (see Doe v. Jeansonne, 704 So. 2d 1240 (La. Ct. App. 
1998)), parents would have to more closely patrol such parties, and check the bathrooms in 
case they have reason to think something might be amiss. Again, that might be a reasonable 
privacy cost, given the harms that teenage sex can cause, but we should consider it as a cost. 

8. Are there policy choices involved in this rule that we’d feel uncomfortable having made 
by juries and judges? Or might we prefer that they be made by juries, rather than by legisla-
tors? Say a plaintiff who was hit by a 21-year-old drunk driver sues a store for selling alcohol 
to the 21-year-old. Because 21-year-olds are more dangerous drivers than 25-year-olds 
(though not as dangerous as 18-year-olds), the plaintiff argues, it’s unreasonable for the store 
to sell to 21-year-olds, even though there’s no criminal statute prohibiting such sales. The 
store—and all other sellers of alcohol—should (the argument would go) set a cutoff age at 25. 

One might object to this proposal on various grounds (and endorse it on various grounds). 
But one possible objection might be that the tradeoff between liberty and safety involved in 
setting the drinking age should be made by the elected representatives of the people, and not 
by judges or juries. On the other hand, some might argue that unelected judges and (more or 
less) randomly selected juries are better decisionmakers than legislators, who are more likely 
to be captured by special interests or distracted by other matters on their legislative agenda. 
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1-2. Wed., Aug. 19; first half of Mon., Aug. 24: Trespass 
Read pp. xxxv-xlviii (background), 29-38 (to the end of ¶ 9); ignore the opening question 

on p. 35 ¶ 7 (the one that refers to battery). 
For an analogous situation as to battery, read §§ 18, 892, 892A, 892B, at pp. 4-5, 23-25. 
We begin by discussing the so-called “intentional” torts: Torts in which the case for re-

quiring defendant to compensate the plaintiff is especially strong, because the defendant 
knowingly or purposefully does something that is forbidden. Later in the semester, we’ll 
spend even more time talking about negligence-based torts and strict liability torts. 

Pedagogical goals—skills: (1) This is our first introduction to reading cases, and to 
drawing analogies and distinctions between a fact pattern and the precedents. 

(2) It is also an introduction to the skill of seeing the complexity and uncertainty in what 
seem like simple terms. “Trespass” may seem easy to define—it’s (pretty much) entering or 
staying on land without the owner’s consent. And what constitutes “consent” is often clear. 
But sometimes it’s far from clear, not just because it’s hard to prove the facts (did the owner 
say he agreed, or didn’t he?), but because what constitutes “consent” needs further definition. 
Desnick is all about that question. 

This is why we’ll spend a good deal of time on dogs, golf balls, lying broadcasters, and the 
like: not primarily to learn trespass law, but to get a sense of how we can spot the vagueness 
and ambiguity in legal rules, and how that vagueness and ambiguity can be clarified (in 
some measure) by precedents. 

Note that this skill corresponds to an important lawyerly habit and attitude: skepticism 
towards seemingly clear and rule-like formulations. Such formulations are indeed often help-
ful; but lawyers learn to look for the limits of the formulations, and for the ambiguities be-
hind the apparent clarity. 

(3) Finally, it is an introduction to one other important skill: Figuring out how to counsel 
clients about how to avoid liability. 

Pedagogical goals—concepts: We’ll discuss here two especially important and recur-
ring concepts: consent, and intention. 

Always keep in mind, by the way, that the term “intent” is used in different ways in dif-
ferent areas of the law. In tort law, saying that someone acted “intentionally” generally 
means that “the actor desires to cause [the] consequences of his act, or that he believes that 
the consequences are substantially certain to result from it” (§ 8A, not in our readings, em-
phasis added). In the Model Penal Code, a defendant is said to have acted “intentionally” on-
ly if he desires to cause certain consequences. If he believes that his action still nearly cer-
tainly cause some result, he is said to act merely “knowingly.” 

Questions to ask yourself, in addition to the ones in the readings: 
(1) When we say that a person has committed an intentional tort, which is to say has 

acted knowingly or purposefully, what must the person have known, or have had the purpose 
to do? Are there some aspects of the intentional tort for which this knowledge or purpose 
doesn’t matter? 

(2) What part of the Restatement definition does Pegg v. Gray shed light on? How would 
you summarize the holding of Pegg as a rule (and not one limited to dogs or foxes)? What are 
the ambiguities in Pegg’s articulation of its principle? 

(3) If you were the lawyer for the Rochester Telephone Corporation in 1937, what would 
you recommend to it in order to diminish its risk of liability? 
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3. End of Mon., Aug. 24; Tue., Aug. 25: Private Necessity as a Defense 

Read pp. 94-95 ¶ 10 (from the self-defense section), 97-106. 
 
Here we will consider the circumstances under which, despite what we learned in the 

first unit, trespass is actually permitted because it’s seen as “necessary.” (Similar defenses 
may sometime arise as to other intentional torts as well.) 

Concepts: Necessity is also an important and recurring concept in the law. You might 
see it in your criminal law class, though again recognize that it is defined somewhat diffe-
rently in criminal law than it is in tort law. 

Skills: This will likely be our first brush with the skill of crafting concrete and persua-
sive policy arguments. (We might get into this in some measure in the preceding unit, but 
probably not as much as in this one.) In particular, we will do a little bit of back-of-the-
envelope law and economics, and will ask how such economic analysis should interact with 
various moral arguments that we can identify. 

Questions: 
(1) Imagine someone knocks on your door at night in a snowstorm and asks for shelter. 

It’s pretty clear why you might say “yes.” Why might you say “no”? If you say “no,” and the 
person is injured or killed, would you be liable under the cases cited in the section? What 
would be the policy arguments for and against a rule under which you would be held liable? 

(2) Should it matter that the person walked into the house through an open door, and you 
forcibly pushed him back? (Assume that the general rule is that you are privileged to use 
force to eject a trespasser; the question is whether this rule should be modified by the pres-
ence of the snowstorm.) 
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4. Wed., Aug. 26: Negligence—the Basics 
Read pp. 122 (§ 283 only), 132-33 (¶ 9, ignore questions at the end), 156 (¶10). 
Read pp. 140-46 (to the end of ¶ 2), 151-52 (¶ 7), 156-57 (¶ 11, ignore questions about the 

Wright arguments). 
Concepts: We turn now to negligence-based torts. Say that someone damages your prop-

erty not because he knowingly or purposefully travels on it or uses it (as with the people who 
tied their boat to someone else’s dock), but because he accidentally hits it, for instance if he 
loses control of his boat and hits your dock. When would he be liable? 

The general answer is “when he acted negligently,” or “when he didn’t exercise reasona-
ble care.” But what exactly does that mean? How can we tell a negligent accident in which 
the defendant is at fault from a nonnegligent accident that is not the defendant’s fault? (An 
example of an accident in which harm is caused with no negligence at all: You’re driving at a 
normal speed with ordinary care. I’m standing at a crosswalk, and have an unexpected sei-
zure and fall into the street. You have no reasonable opportunity to swerve to avoid me, so 
you hit me and injure me.) 

Negligence is probably the most important and most litigated of torts. Negligence con-
cepts also arise in other torts that we won’t study in class, such as negligent misrepresenta-
tion (which commonly arises in business litigation). And talk of negligence comes up in statu-
tory claims as well, from securities claims to copyright damages and more. 

Negligence is also a classic example of a seemingly simple principle—a defendant is liable 
if their failure to exercise reasonable care damages a plaintiff—that proves to be extremely 
complex in practice. In this unit, we’ll begin to explore what counts as “reasonable care.” 

We are also continuing to discuss liability based on culpability. In negligence cases, we 
are still asking whether the defendant is culpable, though his culpability (his guilt) stems 
from carelessness rather than knowing or intentional disregard of someone else’s rights. Sev-
eral weeks from now we’ll talk about strict liability, under which the defendant may be liable 
even if he is no way culpable. But for now we’re not discussing strict liability: We’re having to 
distinguish those people who cause harm in ways through lack of reasonable care from those 
who cause harm even though they exercised reasonable care.  

It’s not enough, then, to say “Defendant caused the harm, so he must pay.” You must also 
explain why this defendant is different from the many people who cause a harm without neg-
ligence, and thus don’t have to pay. 

Skills: Many legal rules have vague terms such as “reasonable” in them. (Some legal 
terms are quite precise, but some are not.) A big part of a lawyer’s craft is marshaling facts, 
precedents, and policy arguments to explain why a particular vague term should be inter-
preted in his client’s favor. Another big part is predicting for a client—again given the facts, 
precedents, and the likely success of various policy arguments—how a particular term might 
be applied in the future (if the client is deciding what to do to avoid liability).  

This can be frustrating, because we want clarity and certainty, not vagueness and ambi-
guity. But get used to it: You’ll have to deal with such terms often; this unit is a good way to 
get started on that. 

 
5. Mon., Aug. 31: Negligence and the Quest for Clearer Rules—
Custom and Negligence Per Se 

Read pp. 158-60 (to the end of T.J. Hooper), 162-64 (¶ 3), 165-66 (¶ 5), 170-78 (to the end 
of ¶ 8). 

Be reasonable! Exercise reasonable care. Sage advice, but not very helpful, because many 
reasonable people disagree about what it is reasonable for people to do. 

This disagreement causes several problems. 
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(1) It makes it hard for juries to render fair and consistent decisions. It’s human nature 
to think the best of people whom you like, or who are like you, and the worst of people whom 
you dislike, or who are different from you in ways that make you uneasy. This includes 
people of other races, ethnicities, or religions, but also out-of-towners, people of a different 
social class, people of a profession that you envy or that you view with suspicion, and so on. 

It’s hard enough to overcome this when you’re being asked to render purely factual deci-
sions (was the defendant the one who injured the plaintiff?), since even such factual decisions 
may require subjective judgment about whose testimony is to be trusted. But it’s harder still 
when one is asked to apply subjective normative standards, such as whether a defendant 
acted “reasonably.” 

(2) It makes it hard for litigants to predict how a jury will decide, which may sometimes 
(though not always) prevent settlement and lead people to fight the case out in court, spend-
ing a lot of their money and the court’s time. An example: If I hit your car, causing $10,000 in 
damage, and the only question is whether I hit it, I probably won’t see much reason to reject 
your claim (unless I’m dishonest and think I can get away with pretending that someone else 
hit it). As between paying you $10,000 now, or paying you $10,000 after trial plus paying my 
lawyer $5,000 to litigate, I’ll probably pay you $10,000 now. 

But if the question is whether I drove unreasonably, I might sincerely believe that I was 
acting quite reasonably (most people tend to give themselves the benefit of the doubt in such 
cases), while you might sincerely believe the opposite. What’s more, I might assume that ju-
rors will see things my way, and you might assume they’ll see things your way. (That too is 
human nature.) So because of our different estimations of the likelihood of success—estima-
tions that are especially likely when success turns on subjective factors such as “reasonable-
ness”—both of us might be reluctant to settle. 

Note, though, that this anti-settlement effect of subjective standards isn’t always present. 
For instance, if both you and I are likely to be realistic or unduly pessimistic about our 
chances of success, rather than unduly optimistic about our chances, we will settle even if the 
bottom-line result is not clear. So if I think you’re 30% likely to succeed, and you think the 
same, then the case will probably settle for (as a first approximation) 30 cents on the dollar, 
even if the actual probability is hard to know precisely. 

(3) It makes it hard for people to figure out how to behave in order to avoid liability-
causing conduct. Say that you’re a doctor and you’re trying to minimize the risk of malprac-
tice liability. You might order tests that you don’t think are reasonably needed, just to avoid 
the expense (and the reputational injury) of malpractice liability—or even of a malpractice 
lawsuit in the first place. 

You might think that a reasonable doctor wouldn’t order the tests, and you might be 
right. But because you’re worried that future litigants and juries will come to a different view 
of reasonableness, you’ll practice not just “defensive medicine” but excessively defensive med-
icine, and thus waste money (which means excessive cost to policyholders or taxpayers). 

(4) All this is potentially exacerbated by “hindsight bias,” which is the human tendency to 
overestimate how likely an event was after it has indeed happened: Even if the statistics 
suggest that there’s only a 0.01% chance that some treatment will lead to death, in a case in 
which that does happen, people might—looking backwards—assume that the death was 
more likely than it actually was. So, to give one example, if doctors anticipate hindsight bias 
on the part of juries who are applying a “reasonable precautions” test, the doctors might take 
more precautions than are actually reasonably called for. 

(5) Finally, in certain contexts what is “reasonable” and what isn’t is hard for lay jurors 
to decide, because it requires a good deal of knowledge about medicine, engineering, or what 
have you. Jurors could be educated on the subject by experts, but such education is likely to 
be flawed. Among other things, a true education on what constitutes reasonable behavior in 
a field may take many years, and it’s hard to effectively compress it into several hours or 
even days of testimony. 
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For all these reasons, there’s much appeal in coming up with clearer rules to decide what 

is “reasonable” behavior and what isn’t. This unit looks at two such proposed rules—looking 
to what is customary among people in defendant’s profession or trade, and looking to what 
statutes or regulations require or forbid. 

Questions: (1) What are the arguments for using custom (beyond the ones I noted above) 
as a measure of reasonableness, and against it? 

(2) What exactly is the law’s view as to custom in torts cases? 
(3) Concepts: In the second half of the unit, we’ll be looking here at statutes, something 

you’ll do rarely in this class but often in other classes. In particular, we’ll be asking not just 
whether a statute applies, but also what the purpose of the statute is. (The same question will 
arise in a different context in other classes, for instance when you’re doing statutory inter-
pretation, or when you’re applying intermediate or strict scrutiny in a constitutional chal-
lenge to a statute.) Can you think of possible difficulties with identifying what a statute’s 
purpose is or is not? 

 
 

6-7. Tue., Sept. 1; Wed., Sept. 2: Negligence—Res Ipsa Loquitur 
Read pp. 192-98 (to the end of ¶ 6), 204-05 (¶ 3), 208-15 (to the end of ¶ 5). 
Concepts: (1) Presumptions: In most law school classes, we take the facts for granted 

and ask what the legal implications of those facts should be. But in the real world, the facts 
are often unknown, and either unknowable or at least hard to figure out with precision. 

One whole second- or third-year class, Evidence, is focused entirely on rules related to 
proving face. But occasionally other subjects include rules that expressly recognize the diffi-
culty of figuring out the facts, and that define the law in light of that difficulty. 

One common tool for dealing with this difficulty is the presumption: Under certain cir-
cumstances, a certain fact or legal conclusion is presumed, and it’s up to one or the other side 
to rebut that presumption. This is especially important when the presumption favors the 
plaintiff. Usually it’s up to the plaintiff to prove the facts, and if he can’t, he loses. But if the 
plaintiff has the benefit of a presumption, then that presumption might (depending on the 
nature of the presumption) shift the burden of proof to the defendant, so that the defendant 
would have to disprove his liability. 

Res ipsa loquitur is a classic example of such a presumption. Ask yourself, though, just 
what must be shown for the presumption to operate, and what is presumed as a result? 
When the thing speaks for itself, what must that thing be, and what does it say? 

(2) “Not an insurer”: The Connolly dissent on p. 197 uses a common argument in torts 
cases: “It is difficult to speculate as to what further precautions should reasonably have been 
required of defendant without making it an absolute insurer.” This is a good opportunity to 
remind ourselves that we’re in the negligence section, where the question is whether a defen-
dant is culpable because it acted unreasonably. 

The “not an insurer” argument routinely serves as such a reminder. Insurance companies 
must pay for an accident not because they’re somehow culpable, but because they promised 
to pay (in exchange for being paid a premium up front). In a standard insurance lawsuit, we 
don’t ask whether the insurance company is negligent, but only whether the loss is within 
the terms of the insurance contract. The injury to the plaintiff (coupled with the contract) is 
enough to lead to liability for the insurer. 

But in a negligence lawsuit against someone who caused a loss, injury to the plaintiff 
isn’t enough, no matter how sympathetic the plaintiff might be: The defendant must have 
acted unreasonably, which is to say that there was a reasonable alternative action that the 
defendant could have taken that would likely have prevented the injury (without unreasona-
ble burden on the defendant or on others). “Not an insurer” is a way of reminding readers 
that plaintiff’s injury alone does not suffice for negligence liability. 
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8. Tue., Sept. 8 (first 2/3 of the class): Negligence and the Duty To 
Help; no class Labor Day, Mon., Sept. 7 

Read pp. 217-22, 231-33 (¶¶ 3, 4), 236-37 (¶¶1, 2). 
Concept—action vs. inaction, causing harm vs. not preventing harm: Generally 

speaking, people have no duty to prevent harm to others, or to help others avoid harm. 
(You’ll see the same in your criminal law class.) There are, of course, exceptions; for instance, 
parents have a legal duty to protect their children from various harms. But the general rule 
is no duty to help. Another way of putting it is that while you might be held civilly or crimi-
nally liable for your actions, you generally aren’t liable for your failure to act. 

Now sometimes this distinction is quite clear. For instance, if you’re walking on the pub-
lic beach and see a drowning stranger, and fail to rescue him, you can’t be liable—except in a 
very few states that impose such a duty under criminal law, see the Vermont statute on p. 
221—even if some jury might conclude that your actions were “unreasonable.” (Whether 
you’re morally culpable may turn on various factors, such as how good a swimmer you are, 
whether you thought others were already trying to rescue him, and so on. But a jury won’t 
have to decide that, since you are legally immune regardless of your culpability.) 

Sometimes, though, the line between harming and not helping it’s not clear. For instance, 
say that you’re criminally attacked in a restaurant parking lot, and sue the restaurant as a 
result. Is your lawsuit based on the restaurant’s failure to protect you (which sounds like in-
action), or on the restaurant’s providing a facility that includes unreasonable dangers (which 
sounds like action)? In this unit, we’ll explore how the law deals with this question. 

Skills and concepts—policy arguments: We’re also going to explore the policy argu-
ments for and against a different approach, under which people would be required to help 
strangers, on pain of criminal liability or tort liability (again, see the Vermont statute). 
Think back on the policy arguments discussed starting on p. S8, in light of this problem: 

John is sitting at home at 11 pm, and hears a woman screaming outside. Fifteen seconds 
later, the screaming stops. He neither goes to help her, nor calls 911. Is he criminally guilty 
of violating the Vermont statute? Is he civilly liable under it? What are the costs and benefits 
of imposing either form of liability on him? 

 
 

9-10. End of Tue., Sept. 8; Wed., Sept. 9; Mon., Sept. 14: Negligence and 
the Duty to Protect Against Third Parties 

Read pp. 222-23 (¶ 3), 241-49 (to the bottom of the page), 251-53, Giggers v. Memphis 
Housing Authority, Underberg v. Southern Alarm, Inc., Corbally v. Sikras Realty Co., and the 
Kozinski excerpt below. (You’ll see an express statement of a view opposite that of Kozinski’s 
in the Kentucky Fried Chicken dissent two units below; but for now, you can infer some of the 
counterarguments yourself.)  

Concepts: 
Liability of multiple parties: Some of the most controversial questions in tort law deal 

with people’s duties to protect against the conduct—often the criminal conduct—of third par-
ties. As the last unit pointed out, people don’t have a general duty to protect strangers from 
other strangers. But negligence law sometimes impose a duty to reasonably protect those 
with whom one has a special relationship (e.g., a landlord’s duty to protect one’s tenants) or 
to protect against those with whom one has a special relationship (e.g., a psychotherapist’s 
duty to warn people whom a patient might have threatened). 

Now one standard criticism of such duties to protect is that “the injury was the injurer’s 
fault, not the defendant’s”—e.g., “the attack on Tarasoff was Poddar’s [the patient’s] fault, 
not the psychotherapists’ fault.” 

But by itself, this doesn’t prove much, since injuries could properly be seen as the fault of 
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more than one party. This is clearest when it comes to contract law: If you hire a security 
guard who promises to protect you, and he fails to show up for work one day and you’re at-
tacked, the guard is at fault (for breaching his promise) even though the attacker is much 
more at fault. The attacker’s fault doesn’t erase the guard’s. Nor does it matter that you’re 
suing the guard’s company because it has money, and not the attacker, who lacks money. 
You might be going for the “deep pockets,” but there’s nothing wrong with that if they are the 
deep pockets of someone who is properly held responsible for the action. 

The question, then, is whether even in the absence of a contract that promises protection, 
the defendants (e.g., the psychotherapists and their employer) are culpable, so that they 
should be held liable as well as the immediate attacker—or whether they aren’t culpable, so 
that only the attacker is held liable. 

Duty to protect: At the same time, it’s also a mistake simply to say that the defendant is 
acting “unreasonably,” that the defendants’ failure to protect “caused” the harm, and that the 
harm was foreseeable. As we saw in the last unit, people generally aren’t required to rescue 
others from criminal attack, or prevent such criminal attacks by third parties. 

The question is whether the legal system should impose certain duties on this class of de-
fendants: A psychotherapist’s duty to take reasonable steps to warn prospective victims of 
the threat posed by a patient (even though you or I have no duty to warn prospective victims 
of the threat posed by a friend of ours who confides in us); a landlord’s duty to take reasona-
ble steps to protect their tenants from criminal attack; an employer’s duty not to unreasona-
bly hire employees who then commit crimes against customers and others; and so on. 

Who decides? But when we say that the question is whether the legal system should im-
pose certain duties to protect, there are actually two questions. One question is what the rule 
should be, and the other is who should make the rule: legislators, judges, or jurors. 

1. Leaving the matter entirely to the legislature. One answer to “who decides?”—both here 
and as to other matters, such as what constitutes a defective design, or when behavior that 
causes emotional distress should be legally actionable—is the legislature (or some other 
rulemaking body, such as a state psychiatry regulation board). Legislatures sometimes do 
impose such requirements: Consider statutes requiring some professionals to report evidence 
of child abuse that they see, or ordinances requiring that certain mass gatherings provide se-
curity guards. And one could imagine such requirements being left entirely to legislatures. 

2. Letting judges announce—in the absence of legislative direction one way or the other—
that certain kinds of failure to protect against others’ criminal conduct is “unreasonable” and 
thus actionable. Another answer to “who decides?” is “courts, unless the legislature has spo-
ken.” Courts would be free to create common-law rules under which certain failures to pro-
tect others could lead to legal liability (if a jury concludes that the conduct was unreasona-
ble), or even that certain circumstances must lead to legal liability. The legislature would 
still be free to impose other obligations, or to overrule the judicially imposed obligations. But 
in the absence of legislative guidance, courts could create such rules. That is generally speak-
ing the direction in which the law has taken. 

3. Letting juries decide, in a wide range of cases, that failure to protect against others’ 
criminal conduct may lead to legal liability. Another answer to “who decides?” is “jurors, ap-
plying their own judgment of what’s reasonable” (again, unless there’s specific legislative 
judgment to the contrary). This could potentially apply to all cases where the defendant is 
the property owner, all cases where the defendant is the employer, all cases in which the de-
fendant learns any information about possible risk to third parties, or even all cases in which 
the defendant could have “reasonably” protected the plaintiff against a third party but didn’t. 

What would be the concrete effects of each of the models? What would be the advantages 
or disadvantages of each? Are there any reasons to think that one or another of the models is 
more or less legitimate in our democracy than the others? 

Skills—policy argument, and looking to indirect effects of proposals: This unit 
thus gives us another opportunity to practice making effective tort law policy arguments 
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(and policy arguments more generally), including by looking to the indirect effects of various 
proposals. What are the possible effects—not just on prospective defendants, such as psycho-
therapists, landlords, or employers, but also on third parties—of liability in Tarasoff, Kline, 
and the three cases quoted below? If psychotherapists, landlords, and employers learn of the 
risk of liability, and change their actions in light of the risk, what would they likely do? What 
effect would that have on prospective patients, tenants, and employees? What effects might 
that have on society, and in particular on the incidence of attacks on other potential victims? 

 
Giggers v. Memphis Housing Auth., 
277 S.W.3d 359 (Tenn. 2009) 

On February 18, 2003, [relatives of 
Charles Cornelius Brown, Sr.] filed a 
wrongful death suit against the City of 
Memphis and MHA .... The Plaintiffs con-
tended that the City and MHA were negli-
gent in several ways: by failing to ade-
quately investigate Miller’s background 
prior to allowing him to lease a unit in the 
high rise Jefferson Square Apartments; by 
failing to enforce internal policies which 
would have affected Miller’s status as a 
tenant; by allowing Miller to possess a 
rifle on the premises; and by failing to 
properly assess the risk Miller presented 
to the other tenants on the property.... 

When Miller filed an application to re-
side in the apartment complex in 1996, 
MHA investigated his credit history and 
performed a home visit. It was the respon-
sibility of MHA’s department of security to 
conduct background checks for prospective 
tenants. Howard Terry, who had served as 
an MHA employee since 1994 but as the 
department head only since 2000, admi-
nistered security for Jefferson Square and 
three other high rise buildings at the time 
this suit was filed. As a part of his respon-
sibilities, he directed investigations and 
received reports of any incidents on the 
various premises that relate to security. 
Records in Terry’s office indicated that on 
January 27, 1996, MHA asked the She-
riff’s Department to conduct a background 
check on Miller. The investigation, which 
extended over the three years prior to the 
application, did not “uncover information 
that prohibit[ed] his ... being housed ... 
pursuant to MHA admission policies.” 

On May 8, 1998, well after Miller had 
taken occupancy of an apartment unit, he 
inflicted a pocket knife wound upon 
another tenant after a verbal exchange. A 
report filed with MHA indicated that Mil-

ler, agitated by James Tiplett, who was 
another tenant at the apartments, threat-
ened to kill Tiplett unless he “stop[ped] 
singing in my ear.” Shortly thereafter, 
Miller “jumped out of some bushes swing-
ing a knife, scratching [Tiplett] on the 
arm.” The report established that Tiplett 
refused medical treatment and that he 
originally declined to press charges, but 
did so afterwards when Miller continued 
to make verbal threats. Miller was ar-
rested for aggravated assault as a result of 
the incident and a second report was filed 
by MHA. 

While the ultimate disposition on the 
criminal charge is not a part of the record, 
MHA placed Miller on probationary status 
for one year, warning that future viola-
tions would be basis for a termination of 
his lease. When questioned during a pre-
trial deposition, Terry professed that he 
had no recollection of the 1998 incident 
but he did acknowledge that MHA had a 
“one-strike” policy in effect at that time, 
calling for eviction for the first instance of 
disruptive behavior. He explained that 
Derwin Jackson, the operations manager 
for MHA, had the responsibility of deter-
mining whether to evict based upon the 
report filed. Jackson served in that posi-
tion in 1998 but left in 2000, some two 
years before the shooting incident. The fol-
lowing exchange took place during the 
course of the Terry deposition: 

 Q. From a security perspective, if 
you know we have a tenant who has as-
saulted another tenant with a knife, do 
you believe from a security perspective it 
is a good idea for that tenant who as-
saulted the other tenant to remain a te-
nant on the property or should that te-
nant’s lease be terminated? 
 A. The tenant’s lease should be ter-
minated. 

In response to the motion for summary 
judgment by MHA, the Plaintiffs submit-



S20 Law 140 (Torts), §§ 3, 4 (Volokh) Fall 2009 
 

ted exhibits establishing that Miller had 
been charged with aggravated assault in 
1979 and, in 1977, had pled guilty to firing 
a weapon within the city limits. There was 
no indication that MHA was aware of ei-
ther incident. Further, the Plaintiffs also 
provided documentation of the 1998 alter-
cation that resulted in the charge of ag-
gravated assault against Miller. They also 
alleged that there had been between ten 
and twenty shooting incidents on the vari-
ous MHA properties and numerous other 
assaults prior to the May 7, 2002 murder 
of Charles Cornelius Brown, Sr. Based 
upon the 1998 incident, the Plaintiffs ar-
gued that MHA had notice of Miller’s pro-
pensity for violence and reiterated their 
contention that MHA had failed to main-
tain a safe premises. They asserted that 
MHA had failed to observe its own inter-
nal policies which were designed to pre-
vent violence on the part of its tenants. 

The trial court held that neither the 
internal policies of MHA nor the contents 
of the criminal background check of Miller 
created any duty to the Plaintiffs under 
these circumstances. Moreover, after ob-
serving that a policy excluding those with 
prior records would result in “a massive 
underclass of ex-convicts homeless due to 
an inability to find housing,” the trial 
court rejected the Plaintiffs’ argument 
that there was an affirmative duty on the 
part of MHA to conduct a criminal back-
ground check on prospective residents.... 

In order to establish a prima facie 
claim of negligence, basically defined as 
the failure to exercise reasonable care, a 
plaintiff must establish the following es-
sential elements: “(1) a duty of care owed 
by defendant to plaintiff; (2) conduct below 
the applicable standard of care that 
amounts to a breach of that duty; (3) an 
injury or loss; (4) cause in fact; and (5) 
proximate, or legal, cause.” The first ele-
ment, that of duty, and the dispositive is-
sue in this case, is the legal obligation of a 
defendant to conform to a reasonable per-
son’s standard of care in order to protect 
against unreasonable risks of harm. In 
general, an individual has a duty to others 
to refrain from engaging in misfeasance, 
affirmative acts that a reasonable person 
“should recognize as involving an unrea-

sonable risk of causing an invasion of an 
interest of another” or acts “which in-
volve[] an unreasonable risk of harm to 
another.” 

Under our common law, however, 
courts were reluctant to impose liability 
for nonfeasance, a course of inaction, as 
opposed to an act risking harm to others. 
As a means of mitigating the harshness of 
the common law rule, exceptions have 
been created for circumstances in which 
the defendant has a special relationship 
with either the individual who is the 
source of the danger or the person who is 
at risk.... 

The relationship between a landlord 
and a tenant is one of those relationships 
deemed special, placing an obligation on 
landlords to use reasonable care to protect 
tenants against unreasonable risk of fore-
seeable harm. This relationship creates an 
affirmative charge to either control the 
source of the danger or to protect an en-
dangered tenant. Thus, a landlord, while 
not an insurer, owes a tenant the duty “to 
take reasonable precautions to protect [his 
or her] tenants from criminal acts of third 
parties on the leased premises,” among 
other foreseeable dangers. 

Traditionally, the question of whether 
a defendant owes a duty of care to the 
plaintiff is a question of law to be deter-
mined by the courts. In its determination 
of the legal issue, “[a] decision by the court 
that, upon any version of the facts, there 
is no duty, must necessarily result in 
judgment for the defendant. A decision 
that if certain facts are found to be true, a 
duty exists, leaves open the other ques-
tions [as to the presence of negligence].” ... 
“[A] risk is unreasonable and gives rise to 
a duty to act with due care if the foreseea-
ble probability and gravity of harm posed 
by defendant’s conduct outweigh the bur-
den upon defendant to engage in alterna-
tive conduct that would have prevented 
the harm.” “[T]he imposition of a legal du-
ty reflects society’s contemporary policies 
and social requirements concerning the 
right of individuals and the general public 
to be protected from another’s act or con-
duct.” ... 
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In order to determine whether a duty 
is owed in a particular circumstance, 
courts must first establish that the risk is 
foreseeable, and, if so, must then apply a 
balancing test based upon principles of 
fairness to identify whether the risk was 
unreasonable.... While not exclusive, the 
factors are as follows:  

[T]he foreseeable probability of the harm 
or injury occurring; the possible magni-
tude of the potential harm or injury; the 
importance or social value of the activity 
engaged in by defendant; the usefulness 
of the conduct to defendant; the feasibili-
ty of alternative, safer conduct and the 
relative costs and burdens associated 
with that conduct; the relative useful-
ness of the safer conduct; and the rela-
tive safety of alternative conduct. 

When and if the trial court determines 
that the foreseeability of the harm and its 
particular gravity outweigh the burden of 
taking reasonable protective measures, 
the question “of duty and of whether de-
fendants have breached that duty ... is one 
for the jury to determine based upon proof 
presented at trial.” ... 

As noted, the landlord and tenant 
qualify as having a special relationship. 
Further, violence in a housing project is, 
generally speaking, foreseeable. Poverty is 
common in such areas. In consequence, 
precautions are warranted. The record es-
tablishes that MHA, aware of this poten-
tial danger, took some measures to guard 
against violence. In 1996, criminal back-
ground checks extending over a period of 
three years, a credit history report, and a 
home visit were warranted for a variety of 
reasons, including safety.  

The question, of course, is whether 
MHA, with some general knowledge of 
criminal activity within its housing com-
plexes and a particular knowledge of Mil-
ler’s altercation with another tenant four 
years earlier, could have reasonably fore-
seen the probability of a violent act. We 
think so. Indeed, the risk of violent attack 
at a housing project is nothing new. The 
potential for violence in the Jefferson 
Square Apartments was, therefore, gener-
ally foreseeable by the landlord. Under 
our law, of course, it is only when the in-
jury is not foreseeable that a criminal act 

by a third party constitutes “a supersed-
ing, intervening cause of the harm, reliev-
ing the landlord of liability.” 

Because of competing social concerns, 
the application of the balancing test to de-
termine whether a duty existed presents a 
particularly difficult question in this in-
stance. Miller, some four years prior to the 
shooting, had assaulted another tenant 
with a pocket knife and was charged with 
felony assault. These events were docu-
mented by MHA and presented a recog-
nizable, potential risk to other tenants 
within the facility. That MHA was aware 
of Miller’s conduct establishes a prima fa-
cie case of specific foreseeability, the first 
factor in the balancing test. The second 
factor, the possible magnitude of the 
harm, also supports the existence of a du-
ty on the part of MHA. A violent act by the 
use of a weapon obviously presents a risk 
of significant injury. Armed with a rifle, 
Miller fired a shot which proved to be fatal 
to another tenant who just happened to be 
in the security office area at the time. 

The third factor in the balancing test 
favors MHA. Initially, a public housing fa-
cility is designed to provide affordable 
housing to low income tenants. The impor-
tance of the social value of affordable pub-
lic housing in Tennessee cannot be over-
stated. Figures from the United States 
Census Bureau indicate that in 2007, over 
900,000 Tennesseans, or nearly 15 percent 
of the state’s population, subsisted at or 
below the federal poverty guidelines. 
Shelby County is the largest of the ninety-
five counties in Tennessee, and its largest 
city, Memphis, is the most populated city 
in the state and the 18th-largest in the 
nation. Public housing is particularly use-
ful as a tool to alleviate a growing popula-
tion of homeless people.9 There is much 
truth in the trial judge’s observation that 
the exclusion of those with prior records of 
criminal conduct from federal housing 
would create a “massive underclass [of 
the] ... homeless.” 

 
9 In August of 2002, it was estimated that 

2,000 individuals in Shelby County were with-
out a residence on any given night, and that 
7,000 people were homeless for some period of 
time during 2001.... 
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MHA operated Jefferson Square 

Apartments pursuant to its authorization 
under Tennessee’s Housing Authorities 
Law, which grants broad powers for fur-
thering the public purpose of providing af-
fordable housing to Tennesseans. The val-
ue of this service extends to the provision 
of affordable housing to individuals with 
some history of misconduct. As President 
George W. Bush explained in the last 
State of the Union address of his first 
term: “This year, some 600,000 inmates 
will be released from prison back into so-
ciety. We know from long experience that 
if they can’t find work, or a home, or help, 
they are much more likely to commit 
crime and return to prison.... America is 
the land of second chance, and when the 
gates of the prison open, the path ahead 
should lead to a better life.” According to 
the Bureau of Justice Statistics, 2,807 
prisoners were released from state prison 
in Shelby County in 2001, including 916 
violent offenders—the 24th highest re-
lease number and 22nd highest violent re-
lease numbers, respectively, among all the 
counties in the 37 states for which data 
was available (by comparison, Davidson 
County had 1,911 releases and 588 violent 
releases, ranking within the top 40 in both 
categories). Thus, in addition to serving 
the public by providing affordable housing 
generally, housing authorities often pro-
vide appropriate housing opportunities to 
those individuals who face the task of 
reintegrating into society. In short, the 
third factor weighs heavily in favor of 
MHA. 

The fourth factor, the usefulness of 
stricter, alternative conduct, is neutral. 
While more careful scrutiny of potential 
tenants might serve to limit the risks of 
harm to current tenants, enforcing a more 
aggressive policy of identifying and ex-
cluding potentially dangerous tenants 
would force MHA to deny housing to some 
individuals who present indications of fu-
ture risk but who, if provided with hous-
ing, might never harm anyone. Moreover, 
preventive policies will inevitably result in 
a further intrusion on the privacy of te-
nants, rendering public housing a less at-
tractive option for many of the blameless 

individuals whom MHA is charged to 
serve. 

The fifth factor, like the first and 
second, favors, by a small margin, the im-
position of a duty on MHA. Although some 
preventive policies might be expensive and 
onerous, simply evicting Miller following 
the knife attack would undoubtedly have 
been feasible. The one-strike policy, if con-
sistently enforced, would naturally pro-
duce a safer environment. Housing au-
thorities routinely deny housing to indi-
viduals based on factors indicating their 
potential risk of violence. According to in-
formation received by Human Rights 
Watch in response to a Freedom of Infor-
mation Act Request to the U.S. Depart-
ment of Housing and Urban Development, 
public housing authorities required to 
provide data to HUD denied admission in-
to project-based public housing to 46,657 
applicants under “one strike” tenant 
screening procedures in 2002. As previous-
ly stated, MHA was aware of Miller’s at-
tack on Tiplett and took steps to repri-
mand him. Even though Miller successful-
ly completed his period of probation as a 
tenant and some four years had passed 
since the 1998 incident, there is no credi-
ble suggestion that the additional step of 
evicting him was not a feasible option. 

The sixth factor, the costs and burdens 
of safer conduct, slightly favors the Plain-
tiffs. Some steps, such as evicting tenants 
following violent confrontations, might 
have low costs and affect a small number 
of tenants. In this instance, for example, 
taking the additional step of evicting Mil-
ler may have resulted in minimal admin-
istrative expense. Other preventive meas-
ures, on the other hand, such as more 
closely monitoring the activities of tenants 
or probing their backgrounds more ag-
gressively, would likely create both great-
er costs to MHA and greater burdens on 
tenants and potential tenants. At this 
stage, however, because the menu of po-
tential safer measures includes some less 
expensive steps, this factor favors submis-
sion of the liability question to the jury. 

The seventh and eighth factors—the 
usefulness and safety of the alternative 
conduct—do not strongly favor either con-
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clusion. On one hand, the facts of this case 
alone demonstrate that evicting tenants 
after violent confrontations may increase 
the safety of other tenants in that same 
building. It is less clear, however, whether 
these evictions would serve the safety of 
the public as a whole or simply export risk 
from one place to another.11 Eviction is 
not incarceration. An individual who is 
evicted because he poses a risk must relo-
cate somewhere else and pose the same 
risk there.... [D]ense areas of violent crime 
exist in neighborhoods surrounding large 
housing projects in Memphis, and subse-
quent “hot spots” of crime have arisen in 
areas of Memphis where former public 
housing residents had relocated when 
their projects were demolished[]. The costs 
associated with providing a more secure 
facility and the need to accommodate low-
income tenants are competing forces. A 
housing authority provides a valuable so-
cietal purpose. Nevertheless, on balance, 
closely monitoring tenants with prior 
criminal records or subjecting tenants to a 
re-certification process by use of [National 
Crime Information Center background 
checks] or other available means to ascer-
tain violent propensities does not appear 
to be overly burdensome. 

For a duty to exist, the conduct of a 
defendant must create a recognizable risk 
to either a plaintiff or a class of persons, 
such as tenants in an apartment building. 
Consideration of foreseeability necessarily 
involves an assessment of the likelihood of 
harm serious enough in nature to take 
precautionary steps. In making this de-
termination, courts must ascertain wheth-
er the defendant had the obligation of vi-
gilance.  

By viewing the complaint of the Plain-
tiffs in the light most favorable to the va-
lidity of their claims, we must conclude 

 
11 At times, evictions may even inflame vi-

olence. For example, the Knoxville News-
Sentinel reported that 19-year-old alleged gang 
member Kojak Lewis’ “criminal convictions got 
his family evicted from a housing project in 
Northwest Knoxville, and he moved with his 
family to East Knoxville, home of rival gang, 
the East Side, according to police. Lewis was 
shot as he stood on a sidewalk.” ... 

that tenants within the Jefferson Square 
Apartments could, with reasonable fore-
seeability, have been exposed to a risk of 
violent attacks resulting in physical harm. 
At this stage in the proceedings, MHA has 
offered no explanation why a duty to act 
with reasonable care to reduce its tenants’ 
unreasonable risk of physically injurious 
attack would have an impermissible ad-
verse effect on its ability to provide afford-
able housing to low income tenants.... 

Our ruling does not foreclose the pos-
sibility that the Plaintiffs will be unable to 
present sufficient evidence to support the 
claim or that MHA will successfully de-
fend the propriety of its actions under all 
circumstances. All landlords—whether 
public housing authorities or the owners of 
luxury high-rises—have a duty to use rea-
sonable care to protect their tenants from 
unreasonable risks of physically injurious 
attacks by third parties, if those risks are 
foreseeable and public policy considera-
tions do not militate otherwise. However, 
the question of what steps, if any, are re-
quired by the duty of reasonable care will 
inevitably depend on the facts of individu-
al cases and should be left to the finder of 
fact, not the courts.... 

 
Underberg v. Southern Alarm, 
Inc., 643 S.E.2d 374 (Ga. Ct. App. 
2007) 

[Note: An employer is strictly liable for 
torts committed by its employees when 
they are acting within their scope of em-
ployment, for instance when delivery 
people hit someone on their delivery runs; 
that’s the “respondeat superior” principle, 
which we’ll study later in the semester. 
But such strict liability doesn’t apply 
when someone is on a “frolic and detour” 
of his own, for his own personal reasons, 
for instance if he gets upset at a customer 
and punches him. In such situations, the 
employer would only liable on the theory 
that it negligently hired, retained, or su-
pervised the employee.—ed.] 

Kelly Underberg appeals from the 
grant of summary judgment to ADT Secu-
rity Services South, Inc., ... and its autho-
rized dealer, Southern Alarm, Inc., in her 
negligent hiring action. Underberg was 

 



S24 Law 140 (Torts), §§ 3, 4 (Volokh) Fall 2009 
 

kidnapped at gunpoint by Bert Fields, a 
convicted violent felon who had once 
worked for Southern Alarm as a “promo-
tions representative” selling home security 
systems door-to-door. Southern Alarm did 
not perform a background check before 
hiring Fields, which would have revealed 
that he had been convicted of burglary and 
kidnapping in South Carolina in 1979, 
sentenced to life in prison, and paroled in 
1995.... 

[This is] an appeal of a grant of sum-
mary judgment .... Summary judgment is 
proper when the court, viewing all the 
facts and evidence and reasonable infe-
rences from those facts in a light most fa-
vorable to the non-movant, concludes that 
the evidence does not create a triable issue 
as to each essential element of the case.... 
Giving Underberg the benefit of all favor-
able inferences, we are persuaded that she 
has presented some evidence, however 
slight, that Southern Alarm’s failure to 
perform a background check on Fields was 
a proximate contributing cause of her kid-
napping. 

Viewed in its proper light, the evi-
dence shows that Southern Alarm hired 
Fields as a “promotions representative” in 
November 2001. Kelley Clements, South-
ern Alarm’s president and sole owner, de-
posed that promotions representatives 
were part-time employees who “turned 
over constantly” and worked on commis-
sion. After two or three days of training, 
sometimes assisted by an individual from 
ADT’s national office, these representa-
tives were transported in a Southern 
Alarm van to large neighborhoods where 
they conducted door-to-door sales of ADT 
security systems. 

Terry Wayne Beach, Jr., a former em-
ployee of Southern Alarm, testified that 
these workers were trained for one and 
one-half days. Beach, who accompanied 
the representatives in the van, testified 
that they were given a script to read to po-
tential customers in order to gain entrance 
into their homes. They also were provided 
contracts, yard signs, and t-shirts. Accord-
ing to Beach, these workers were given 
the paperwork to close the sale them-
selves, although they had to call the office 
to run a credit check on the potential buy-

er. Beach testified that no background 
checks were performed on them because 
they were considered independent con-
tractors and not employees. Beach recalled 
taking Fields and his wife in the van once 
or twice in November 2001 to canvass 
neighborhoods in Savannah, although he 
testified that he never made sales calls in 
Clyo, a town near Savannah where both 
Fields and Underberg resided. 

Beach also submitted an affidavit in 
which he averred that promotions repre-
sentatives were encouraged to contact 
friends and neighbors on their own time to 
sell the systems, and that Fields and his 
wife brought in at least one contract. 
There was no evidence, however, that 
Fields was paid a commission. 

Mitchell Glenn Payne, who was 
Southern Alarm’s general sales manager 
at the time of Underberg’s abduction, tes-
tified that members of the promotions 
team were not authorized to enter a pros-
pective buyer’s home absent a background 
check; that ADT advised Southern Alarm 
that background checks were not required 
unless the worker was entering a home; 
that when Southern Alarm first opened in 
Savannah, background checks were con-
ducted on promotions representatives; and 
that the practice was discontinued due to 
the “tremendous turnover” in those posi-
tions. 

Underberg deposed that in the sum-
mer of 2001, she filled out a form at a Na-
tional Night Out in Springfield and placed 
it in a box at a booth operated by Southern 
Alarm and ADT, although she was not 
positive that the box belonged to Southern 
Alarm. Underberg wrote her name, ad-
dress, and telephone number on the form, 
which asked whether she was interested 
in having someone contact her about in-
stalling a security alarm system. Accord-
ing to Payne, Southern Alarm twice parti-
cipated in National Night Out in Savan-
nah, but not in Springfield. 

Underberg further testified that on 
two occasions in November and early De-
cember, Fields knocked on her door and 
asked to come in and speak with her about 
an ADT system. She declined both times, 
explaining that she was busy, and asked 
him to return another time. Fields left 
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what Underberg described as a “general 
ADT form” during the first visit. Fields 
came to Underberg’s home a third time, in 
December, but she was not at home. Un-
derberg testified that during this period of 
time, Southern Alarm’s name and tele-
phone number appeared on her caller 
identification system “a lot,” and Southern 
Alarm was the only ADT franchise that 
ever tried to contact her. 

On the day of the kidnapping, Febru-
ary 6, 2002, Underberg ... went home from 
work in the early afternoon to pick up 
medicine for her daughter. As usual, she 
parked in her garage and entered the 
house through an unlocked door, leaving 
the garage door up. While Underberg was 
straightening up her bedroom, she noticed 
Fields standing in the doorway. Under-
berg asked if she could help him. Fields 
responded by pulling out a gun and point-
ing it at her. He told her to sit on the bed. 
Fields asked Underberg whether she rec-
ognized him. She did not remember him 
until he identified himself as “the ADT sa-
lesman.” Fields bound her with duct tape, 
placed her in her own car, and took her to 
South Carolina. After Underberg promised 
to give him $6,000, he drove her home to 
Clyo, and she took him to his house. 

1.... “The appropriate standard of care 
in a negligent hiring/retention action is 
whether the employer knew or should 
have known the employee was not suited 
for the particular employment.” ... “[A] de-
fendant employer has a duty to exercise 
ordinary care not to hire or retain an em-
ployee the employer knew or should have 
known posed a risk of harm to others 
where it is reasonably foreseeable from 
the employee’s ‘tendencies’ or propensities 
that the employee could cause the type of 
harm sustained by the plaintiff.” 

Moreover, “[w]hether or not an em-
ployer’s investigative efforts were suffi-
cient to fulfill its duty of ordinary care is 
dependent upon the unique facts of each 
case.” ... Here, a jury could find that 
Southern Alarm owed a heightened duty 
to ascertain whether individuals it hired, 
even briefly, to enter homes of unsuspect-
ing persons for the purpose of selling secu-
rity systems were suited for this purpose. 
Generally, the determination of whether 

an employer used ordinary care in hiring 
an employee is a jury issue. In the case at 
bar, “[w]e cannot say that the evidence 
adduced was sufficient to demand a find-
ing as a matter of law that the defendant 
had exercised due care in screening the 
employee in question.” 

In addition, a question of fact concern-
ing Southern Alarm’s duty to perform 
background checks on promotions repre-
sentatives is raised by its Dealer Agree-
ment with ADT. The Agreement states 
that Southern Alarm “represents and war-
rants that all of its employees utilized to 
perform services under this Agreement 
have successfully passed a drug screen 
and a criminal background check.” “Rep-
resentatives” are defined in the Agree-
ment as “officers, directors, employees, 
and agents.” Underberg argues that, as a 
promotions representative, Fields was an 
employee who was required to undergo a 
background check. Southern Alarm con-
tends that promotions representatives are 
independent contractors, not employees, 
so that no duty to screen them arises un-
der the Agreement. 

We need not resolve the issue of 
Fields’s employment status, however, be-
cause the deposition testimony of Timothy 
W. Breeden, southeast regional director 
for the ADT authorized dealer program, 
shows that even if promotions representa-
tives were considered independent con-
tractors, a jury question still exists as to 
whether they were properly screened. Al-
though Breeden testified that he was un-
sure whether background checks had to be 
performed on independent contractors, he 
also testified that an individual who was 
empowered to sell ADT systems on behalf 
of an authorized dealer and had been giv-
en ADT promotional materials and sales 
contracts “probably” would be required to 
undergo one. In addition, when asked why 
ADT requires background checks, Breeden 
testified: 

 A. Obviously we would want to filter 
out anyone that should not be selling se-
curity systems and putting folks at risk 
that should not be in a home. ... 
 Q. Would you agree that ADT would 
object to an individual with a prior con-
viction for kidnapping being provided 
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training and materials and allowed to go 
door to door attempting to sell ADT 
home security systems? ... 
 A. Yeah, ... if the dealer had know-
ledge of that, absolutely, we would object 
to that. 
 Q. And the reason ADT requires 
background checks is so the dealer will 
have that type of knowledge, correct? 
 A. That’s correct. 
 Payne testified, in fact, that Southern 

Alarm did perform background checks on 
promotions representatives, until the 
turnover in those positions became too 
great. A jury might find from the testimo-
ny of Breeden and Payne both the exis-
tence of a duty and a breach thereof.... 

2. The gravamen of this appeal is 
whether a jury could find that the failure 
to investigate Fields’s background is a 
proximate cause of Underberg’s abduction. 
We find that, although causation is atte-
nuated, a genuine issue of material fact 
remains. 

“The causation element requires show-
ing that, given the employee’s dangerous 
propensities, the victim’s injuries should 
have been foreseen as the natural and 
probable consequence of hiring the em-
ployee.” Causation is usually a jury ques-
tion, except in plain, palpable and undis-
putable cases.... 

“[L]iability does not attach if the em-
ployee committed the tort in a setting or 
under circumstances wholly unrelated to 
his employment.” ... [A]n employer may be 
held liable for torts committed outside the 
scope of employment, at least where a re-
lationship exists between the employer 
and the tort victim. “The question is not 
whether the servant was acting within the 
scope of his authority, but whether in view 
of his known characteristics such an in-
jury by him was reasonably to be appre-
hended or anticipated.” Still, the act must 
be committed “within the tortfeasor’s 
working hours or under the color of em-
ployment.” 

In the case at bar, it is undisputed 
that the act was not committed within the 
tortfeasor’s working hours. Therefore, the 
issue is whether the abduction of Under-
berg was committed “under the color of 

employment,” or, on the other hand, under 
circumstances “wholly unrelated” to 
Fields’s employment. Southern Alarm and 
ADT urge us to hold, as a matter of law, 
that the incident was “wholly unrelated” 
because the master-servant or agency re-
lationship had ended and because Fields 
did not use his association with Southern 
Alarm and ADT as a ruse to gain entry in-
to her home on the date he abducted her.... 

[But w]e are persuaded by cases from 
other jurisdictions that neither the termi-
nation of the employment relationship nor 
the passage of time break the causal con-
nection as a matter of law. In Tallahassee 
Furniture Co. v. Harrison, 583 So.2d 744 
(Fla. Ct. App. 1991), for example, a furni-
ture deliveryman brutally assaulted a cus-
tomer in her home nearly three months af-
ter delivering her couch by gaining entry 
on a pretext about a receipt. The assailant 
was a paranoid schizophrenic, a drug ad-
dict, and had an extensive criminal histo-
ry. He was not asked to complete a job ap-
plication. In affirming the $ 2.5 million 
verdict returned for the plaintiff, the Flor-
ida court concluded that 

there can be a causal connection be-
tween an employment-related contact in 
the home by an unfit or dangerous em-
ployee and an injury inflicted on the oc-
cupant during a later, non-employment 
related entry into the home. Whether 
the employment-related contact and the 
later event in which the injuries occur 
are so separated by time or other cir-
cumstances that the former cannot rea-
sonably be said to be a substantial factor 
in producing the result complained of 
depends upon the facts in each case. The 
issue of proximate cause is generally one 
for the jury unless reasonable persons 
cannot differ, in which case it becomes a 
matter of law for the court. 
In McGuire v. Arizona Protection 

Agency, 609 P.2d 1080 (Ariz. 1980), the de-
fendant employer had contracted to install 
a burglar alarm in the plaintiff’s home. 
The employee who installed the alarm had 
a history of criminal activity. After the 
alarm was installed and after the em-
ployee’s job with the defendant had been 
terminated, the employee returned to the 
plaintiff’s home, disconnected the alarm, 
and burgled the home. The appeals court 
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reversed the trial court’s order dismissing 
the negligent hiring action, commenting 
as follows:  

 In light of the sensitive nature of the 
work and the temptations and opportu-
nity attendant thereto, defendant owed a 
duty to plaintiff to employ a responsible 
and trustworthy person, without a crim-
inal proclivity that could reasonably be 
determined, to install the alarm system. 
 We apply the reasoning of Tallahassee 

Furniture Co. and McGuire to the case at 
bar. Circumstantial evidence exists from 
which a jury could infer that Fields’s con-
tact with Underberg was employment-
related. Promotions representatives were 
encouraged to contact friends and neigh-
bors on their own time to sell ADT securi-
ty systems. Underberg and Fields resided 
in the same small town, and the policy 
empowered him to contact her. Also, Un-
derberg filled out a form with personal in-
formation that she placed in a box ear-
marked for Southern Alarm and/or ADT.... 
A jury could infer that Southern Alarm 
had given this information as a potential 
lead to Fields. 

Nor does the fact that Fields entered 
Underberg’s home through an unlocked 
garage door instead of using his alleged 
status as an ADT salesman to gain entry 
render the abduction “wholly unrelated” to 
his employment. “It remains to be seen in 
the development of the facts whether the 
surreptitious entry ... was the result of the 
employment of the felon; whether the fe-
lon’s background projected the risk; and 
whether defendant[s] had any knowledge 
of this background or could have acquired 
such knowledge. It remains to be deter-
mined whether defendant[s] took the pre-
cautions ... reasonable [persons] would be 
required to take under the circumstances.” 
McGuire. 

 A jury must determine whether Fields 
was acting under the color of his employ-
ment at the time of the kidnapping. 

 
Corbally v. Sikras Realty Co., 161 
N.Y.S.2d 839 (App. Div. 1990) 

[In this case, defendant’s employee 
apparently attacked the plaintiff, a tenant 
of defendant’s. Here’s the entirety of the 

court’s opinion:—ed.] 
In this personal injury action arising 

out of the allegedly negligent hiring and 
retention of an employee, the record re-
veals factual questions concerning the 
employee’s immediately prior employ-
ment, and the circumstances surrounding 
his termination there, which information 
was apparently never explored in even a 
routine background check at the time of 
his hiring. Furthermore, defendant’s af-
fiant, who claims to have been the em-
ployee’s supervisor for two and a half 
years, was himself identified by plaintiffs 
as the recipient of numerous complaints 
about the employee’s “rude, uncooperative 
and at times scary” demeanor toward the 
tenants, as well as his apparent affinity 
for Nazi memorabilia and knives, which 
decorated his apartment walls. Plaintiffs 
have identified witnesses who will testify 
at trial as to the employee’s abusive and 
unprofessional demeanor toward others. A 
question of fact is raised concerning the 
hiring of this employee without benefit of 
the most routine check of references. The 
question whether defendant’s conduct 
amounts to negligence is inherently one 
for the trier of fact. 

 
Judge Alex Kozinski, The Case of 
Punitive Damages v. Democracy, 
Wall St. J., Jan. 19, 1995, at A18 

[This article is about punitive damag-
es, but consider its critiques as they apply 
to other damages as well. Is the analysis 
an apt criticism of jury discretion for torts 
cases generally? An inapt criticism of jury 
discretion for torts cases generally? An apt 
criticism as to punitive damages but not 
compensatory damages?—ed.] 

Join me for a cup of coffee and a slice 
of pizza as we contemplate the workings of 
democracy. I’m afraid the coffee’s tepid, 
though, the pizza won’t be here for a 
while, and democracy is headed for 
trouble. McDonald’s has lowered the tem-
perature of its coffee because powerful 
government policy makers have ruled that 
“the coffee is too hot out there,” and Do-
mino’s has canceled its 30-minute delivery 
guarantee because those same decision 
makers have concluded it causes too many 
accidents. Vote the bums out, you say? 
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Sorry, the policy makers here were un-
elected, unaccountable, temporary ty-
rants: juries imposing often staggering 
punitive damages. 

Put to one side the host of other ar-
guments about punitive damages, and 
consider a more fundamental issue: their 
impact on the way we govern ourselves. 

While punitive damages date back at 
least to the 18th century, until recently 
the awards were small and rarely even 
sought. But as Justice Sandra Day 
O’Connor has noted, “Recent years ... have 
witnessed an explosion in the frequency 
and size of punitive damages awards.” 
What was once a very limited legal tool 
used in cases of intentional torts like bat-
tery and slander has become, in the words 
of the president of the California Trial 
Lawyers Association, a means “to deter 
despicable acts by corporate America.” 

Consistent with this view, jurors 
across the country are regularly urged to 
impose punitive damages large enough to 
“send a message” to the defendant and 
others similarly situated. Consider the fol-
lowing jury instruction, approved in 15 
states: “[I]f you believe that justice and 
the public good require it, you may ... 
award an amount which will serve to pu-
nish the defendant and to deter others 
from the commission of like offenses.” 
Elsewhere, the same message is conveyed 
by plaintiffs’ lawyers in their jury argu-
ments. 

Interviews with jurors in case after 
case reveal that they have taken these 
admonitions to heart and have imposed 
punitive damages to “teach ‘em a lesson” 
or “send a message.” The message juries 
send is basically “Stop.” Implicit in this is 
a judgment that the conduct in question is 
not merely tortious, meaning that those 
engaging in it should pay compensation 
when someone gets injured, but so wrong-
ful that it should be abandoned altogether. 

There is an important difference. 
When juries award compensatory damag-
es, they force manufacturers to internalize 
the cost to society of their activities; the 
price of the product may go up, but it will 
generally still be available to those willing 
to pay the higher price. Using punitive 
damages to demand that a product be tak-

en off the market altogether, or changed 
in ways that will make it less useful, re-
flects a judgment that the benefits derived 
by those who use the product don’t justify 
the risk of injury. 

Of course, we make judgments like 
these all the time, but normally we do so 
through legislation or regulation. Having 
such judgments made by juries, in the 
emotion-laden atmosphere of personal in-
jury trials, raises issues that deserve care-
ful exploration. 

[1] Legislators are popularly elected 
and represent a variety of geographic and 
other interests. The political process en-
sures that those making important policy 
decisions at least roughly reflect the views 
of those who will be bound by them. By 
contrast, it is often very difficult to tell the 
policy views of jurors until they actually 
render a verdict; any group of six or 12 in-
dividuals may have views wholly unrepre-
sentative of the community at large. 

[2] Legislative judgments are made in 
a public arena and are subject to political 
checks. If a legislature were considering 
whether to prohibit restaurants from sell-
ing coffee hotter than 160 degrees, all con-
cerned—coffee-machine vendors, coffee 
distributors, restaurant operators and the 
coffee-drinking public—could provide in-
put. 

Trials are much different. Only the 
parties before the court are allowed to 
present their views; jurors are instructed 
to disregard input from newspapers or 
outside parties—including parties that 
may have a legitimate interest in the out-
come. Jury deliberations are kept secret 
until after the verdict, so it’s difficult to 
tell what factors—legitimate or not—
influenced the decision. 

[3] Legislators are repeat players in 
the political process, so no single vote de-
termines the degree of influence they will 
exercise. An unsuccessful legislative initi-
ative can be taken up again in future 
years. Jurors are brought together to con-
sider only the issues raised by a single 
case. If they fail to act, their influence is 
forever lost. The pressure to over-legislate, 
or to legislate based on incomplete infor-
mation, is great. While most juries will 
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resist the pressure, it only takes a single 
runaway jury to send shock waves 
through an entire industry. 

[4] Legislative judgments are geo-
graphically bounded. If New Mexico limits 
coffee temperatures to 160 degrees, coffee-
drinkers in New York can still get their 
java piping hot. It is a strength of our fed-
eral system that states can serve as labor-
atories for experimenting with various leg-
islative judgments. Over time, we can 
compare the experience of states and see 
whether the reduction in burns merits 
forcing consumers to suffer lukewarm cof-
fee. Punitive damage awards know no 
borders: As the McDonald’s coffee case il-
lustrates, jurors are encouraged to base 
the punitive damages award on the defen-
dant’s nationwide revenues for an activity, 
a measure obviously designed to force a 
change in policy well beyond the locality 
or state where the lawsuit is brought. 

[5] Legislatures issue relatively pre-
cise edicts—for example, “You may not sell 
coffee hotter than 160 degrees.” Jury ver-
dicts are elliptical in the extreme. After 
the award in the Liebeck case, McDonald’s 
is painfully aware that 180 degrees is too 
hot, but how can it tell what temperature 
is OK? Will it be insulated from punitive 
damages by turning its pots down to 175 
degrees, 170, 165? There’s no telling. 
McDonald’s isn’t safe even if the next jury 
says 170 is fine, since that jury’s verdict 
isn’t binding on future juries. 

[6] It is often devilishly hard to decide 
whether to ban an activity altogether, or 
to permit it subject to payment of compen-
sation for those it hurts. The sad reality is 
that many very useful activities and com-
modities—airplane and automobile travel, 
gas and electricity in the home, to name 
only a few—carry the risk of injury and 
death for many people. Nevertheless, such 
activities are allowed, even encouraged, 
because we as a society have decided that 
our lives would on the whole be far worse 
without them. Such “tragic choices,” as my 
colleague on the Second Circuit, Judge 
Guido Calabresi, calls them, are an inevit-
able aspect of modern life; legislators and 
regulators make them on a continuing ba-
sis, often adjusting prior judgments in 

light of new information. 
Punitive damage awards, imposed on 

activities that are permitted—often ap-
proved—by legislators and regulators, run 
at cross purposes with those regulatory 
judgments. Tort litigation in general, and 
punitive damages in particular, have 
made unavailable in the U.S. products 
that regulatory bodies have found safe, 
such as medicines approved by the Food 
and Drug Administration and small air-
planes approved by the Federal Aviation 
Administration. Moreover, even when the 
product isn’t entirely prohibited, legisla-
tion by juries tends to stifle innovation: 
Manufacturers are extremely wary of in-
troducing improvements to product de-
signs that have survived a barrage of liti-
gation, lest they invite a new wave of law-
suits. 

None of this calls into question the 
constitutionality of punitive damages—a 
matter the Supreme Court has taken up 
on various occasions over the past several 
years. It does, however, pose serious ques-
tions about the workings of our govern-
ment. Juries can be remarkably efficient 
at sorting out the often complicated facts 
presented during the course of a trial, and 
jury service gives ordinary citizens an op-
portunity to participate in the administra-
tion of justice. However, the emerging 
trend of empowering juries to act as mini-
legislatures is at odds with the central 
democratic principle that policy questions 
are decided by the people’s elected repre-
sentatives, while small groups of citi-
zens—drawn essentially at random—
apply those judgments to individual cases. 

Far from carrying out the will of the 
people, juries imposing punitive damages 
may be usurping the role of the legisla-
ture, thereby benefiting a few plaintiffs 
and their lawyers, but denying the large 
majority of the people goods and services 
that make life safer, easier and more en-
joyable. To those of us who believe that, 
despite its faults, democracy is the best 
way to govern ourselves, this should be a 
matter of profound concern. 
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11. Tue., Sept. 15: Negligence and Landowners’ Obligations to Tres-
passers, Licensees, and Invitees 

Read pp. 255-57 (to the end of ¶ 2), 258-65, 266-67 (¶ 3), 267 (start of ¶ 5)-70; ignore the 
question about Ehret in ¶ 1 on p. 262. 

 
We’re moving away here from the action/omission distinction. Some of these cases clearly 

involve allegedly negligent action (e.g., Haskins and Herrick, on p. 256). Others involve fail-
ure to act coupled with action (e.g., the deliberate maintaining of a railroad turntable coupled 
with failure to fence the turntable, Keffe, p. 259). 

The real issues here are something else; here are a few of the most important ones: 
(1) One recurring point is that a person is potentially liable for damages caused by in-

animate things on his property (e.g., the faucet in Rowland, p. 267) to the same extent as for 
damages directly caused by himself or his agents (e.g., the clown in Herrick, p. 256). 

(2) Another recurring question is the extent to which people are responsible for damage 
to others who shouldn’t have been there in the first place—trespassers. What are the policy 
arguments for not obligating people to look out for the welfare of trespassers? What are the 
policy arguments for indeed imposing such an obligation? 

 
 
 

12. Wed., Sept. 16: Negligence and the Duty Not To Provoke Criminal 
Reactions by Others 

Read pp. 265-66 (¶2), and the three cases below. Note that Kentucky Fried Chicken seems 
to represent the general view, though of course three of the seven Justices disagreed on that. 
Whether Kelly and Touchette represent a general view is not clear. 

 
Today we’ll review some of the issues we’ve discussed—and deal with some new policy 

arguments—in a particular context: A criminal robs a store and the store’s employees, either 
using force or just by shoplifting. The store owner or an employee either acts in self-defense 
or at least refuses to comply with the criminal’s demand. The criminal then attacks a cus-
tomer, who sues the store owner for the owner’s alleged negligence in dealing with the situa-
tion. 

Questions: 
(1) Say a robber comes up to two pedestrians on the street, puts a knife to A’s throat and 

tells B, “Give me your money or I’ll kill A.” B runs away, the robber kills A, and A’s heirs sue 
B. What result? How is this case different from the cases in this unit? 

(2) Now let’s turn to the cases in this unit. What are the legal and policy arguments be-
hind the positions staked out in the opinions? 

(3) As the policy argument material (p. S8 and on) mentions, many people discuss tort 
policy as being chiefly concerned with compensation and deterrence. What are the deterrence 
arguments for and against the various positions noted here? What kind of socially valuable 
behavior would liability encourage? What kind of socially valuable behavior would absence of 
liability encourage? 

(4) As the policy argument material also discusses, tort law is also in some measure 
about liberty, though that’s rarely discussed explicitly. How does the possibility of tort liabili-
ty constrain people’s liberty in these situations? (Don’t just focus on the impact of liability on 
the owner’s property, but also on the owner’s and employees’ liberty.) What is the benefit 
that proponents of liability seek to gain at the expense of this loss of liberty? How should we 
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think about this tradeoff? 
 

Kelly v. Kroger Co., 484 F.2d 1362 
(10th Cir. 1973) 

... [D]ecedent was a customer in de-
fendant’s store in Kansas City, Kansas, 
when a holdup took place. The robbers en-
tered the front of the store with guns, took 
money from the checkout stands, and then 
ordered the store manager to open the safe 
in his office. The opening of the safe 
caused an alarm to sound at the Kansas 
City police department, but not at the 
store. 

Several police officers responded im-
mediately to their alarm, and when they 
entered the front door, the robber ran to 
the rear part of the store. The police fired 
a shot at one of the robbers at this time in 
the store. The decedent was in the rear of 
the store, and a robber seized her as a hos-
tage or a shield. As the robber left the 
store at the front, he forced her with him 
up the street a block or so as he attempted 
to escape. The police followed and the rob-
ber then shot and killed the decedent. The 
police then shot at the robber as he ran 
some distance, and captured him. 

The attempted robbery took place 
about 1:30 in the afternoon. During the 
course of the robbery, the store employees 
did not sound any other alarm nor at-
tempt to direct or assist the police. This 
store had been robbed about a month be-
fore. Some fourteen robberies of grocery 
stores in the northeastern part of the city, 
where the store here concerned is located, 
had taken place in the prior eighteen-
month period. An armed guard had been 
stationed in this store from time to time. 

The complaint is based on the theory 
that the defendant was negligent in store 
procedure it had adopted to be followed 
during the course of such a robbery. The 
negligence alleged is thus the action taken 
once the holdup was in progress. The alle-
gations are directed particularly to the si-
lent alarm attached to the store safe.... 

The trial court, in granting summary 
judgment for the defendant, held in effect 
that no negligence was stated in the alle-
gations, and even had there been it could 
not have been the proximate cause of the 

injury because the consequences could not 
reasonably have been foreseen.... 

The standard of care owed to business 
invitees [under Kansas law] is ... one of 
“due care to keep the premises reasonably 
safe” for their use, but the proprietor is 
not an insurer of their safety.... The de-
fendant had issued a pamphlet to its em-
ployees telling them what to do in the 
event of a holdup. The particular empha-
sis in the pamphlet was to do nothing to 
excite or startle the robbers. It stated in 
part that many robberies are by young 
persons who might start shooting if some-
thing unexpected should happen. The em-
ployees were warned particularly not to 
give any verbal alarm in the street be-
cause this would greatly increase the 
probability of injury. Thus the plaintiff as-
serts that the triggering of the silent 
alarm was not in accordance with the in-
structions given employees, was not a 
prudent act, and did not show an exercise 
of due care for the safety of the custom-
ers.... 

[Under Kansas law, it] is perhaps an 
aspect of “foreseeability,” not so much that 
a particular incident may occur, but once 
one is in progress, when the danger to the 
customer is evident. Thus under this 
standard if there is an opportunity to 
comprehend the danger, negligence can 
then become a jury question.... The same 
theory is advanced by the plaintiff in his 
complaint, that is, that the danger to cus-
tomers and employees of the store during 
the course of the robbery was apparent, 
and that the wrong action was taken—
action which served to increase the hazard 
and which in fact caused the injury. Under 
this theory of the case, the granting of 
summary judgment was error. 

 
Kentucky Fried Chicken of Cal., 
Inc. v. Superior Court, 927 P.2d 
1260 (Cal. 1997) 

BAXTER, J. [A] shopkeeper does not 
have a duty to comply with the unlawful 
demand of an armed robber that property 
be surrendered.... Recognition of a duty to 
comply with an unlawful demand would 
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be contrary to public policy as it would en-
courage similar unlawful conduct.... 

This mandamus proceeding arises out 
of the denial of KFC’s motion for summary 
judgment in a negligence action. Real par-
ty in interest Kathy Brown named KFC a 
defendant in a complaint seeking general 
and special damages for emotional dis-
tress, hospital and medical expenses, loss 
of wages, and loss of earning capacity. 
Brown alleged that she was a customer at 
a Redondo Beach restaurant operated by 
KFC when she was seized and held at 
gunpoint by an unidentified person who 
threatened to seriously injure Brown if 
employees of KFC did not give him the 
money in the cash register. The complaint 
alleged that an employee did not comply 
promptly with the robber’s demands and 
that her delay and other actions caused 
further injury to plaintiff and resulted in 
additional threats of grave injury to 
Brown.... 

It appears from documents offered in 
support of the motion for summary judg-
ment that Brown was the only customer in 
the KFC restaurant when she was ac-
costed by the robber, who put a gun to her 
back. She complied with his demands and 
surrendered her cash and her wallet to 
him. He then demanded that a clerk open 
the cash register and give him all of the 
money. The clerk did not do so. Instead, 
she said she would have to go to the back 
of the restaurant for a key. The robber 
then became extremely agitated, shoved 
his gun harder into Brown’s back, and told 
the employee he would shoot Brown if the 
employee did not “quit playing games” and 
open the cash register immediately.  

Brown, who believed she was going to 
die because of the employee’s actions, then 
“screamed” at the clerk to open the drawer 
and give the money to the robber, at which 
point the clerk complied and opened the 
cash register drawer. The robber seized 
the money and fled. The robber did not be-
come agitated and angry until the cashier 
told him that she would have to get the 
keys to the register. KFC was unaware at 
that time of any prior similar crimes or 
any crimes at this store.... 

The rule which plaintiff asks us to re-
fine and apply here was set out more than 

30 years ago in the Restatement Second of 
Torts [§ 314A (italics added)]:  

“(1) A common carrier is under a duty 
to its passengers to take reasonable action  

“(a) to protect them against unreason-
able risk of physical harm, ...  

“(3) A possessor of land who holds it 
open to the public is under a similar duty 
to members of the public who enter in re-
sponse to his invitation.”  

 Section 314A identifies “special rela-
tions” which give rise to a duty to protect 
another. Section 344 of the Restatement 
Second of Torts expands on that duty as it 
applies to business operators.  

“A possessor of land who holds it open 
to the public for entry for his business 
purposes is subject to liability to members 
of the public while they are upon the land 
for such a purpose, for physical harm 
caused by the accidental, negligent, or in-
tentionally harmful acts of third persons 
or animals, and by the failure to the pos-
sessor to exercise reasonable care to  

“(a) discover that such acts are being 
done or are likely to be done, or  

“(b) give a warning adequate to enable 
the visitors to avoid the harm, or other-
wise to protect them against it.”  

Comment f to section 344 further ex-
plicates its intent: “Since the possessor is 
not an insurer of the visitor’s safety, he is 
ordinarily under no duty to exercise any 
care until he knows or has reason to know 
that the acts of the third person are occur-
ring, or are about to occur. He may, how-
ever, know or have reason to know, from 
past experience, that there is a likelihood 
of conduct on the part of third persons in 
general which is likely to endanger the 
safety of the visitor, even though he has 
no reason to expect it on the part of any 
particular individual. If the place or cha-
racter of his business, or his past expe-
rience, is such that he should reasonably 
anticipate careless or criminal conduct on 
the part of third persons, either generally 
or at some particular time, he may be un-
der a duty to take precautions against it, 
and to provide a reasonably sufficient 
number of servants to afford a reasonable 
protection.”  
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Where a warning of danger is not ade-
quate to protect a patron from intentional 
harmful acts of a third party, a landowner 
must “exercise reasonable care to use such 
means of protection as are available.” 
When criminal conduct is ongoing, that 
duty requires that the landowner or oc-
cupier take such appropriate action as is 
reasonable under the circumstances to 
protect patrons.  

The Restatement rule continues to be 
the generally accepted test of liability of a 
business owner for injuries on the busi-
ness premises caused by third party crim-
inal conduct. A land occupier “must act as 
a reasonable person to avoid harm from 
the negligence of contractors and conces-
sionaires as to activities on the land, as 
well as that of other persons who have en-
tered it, and even from intentional attacks 
on the part of such third persons. He is 
required to take action when he has rea-
son to believe, from what he has observed 
or from past experience, that the conduct 
of the other will be dangerous to the invi-
tee, but not if there is no reason to antic-
ipate a problem.”  

It is true as the dissent notes, that the 
standard of a “reasonable prudent person 
under the circumstances” is the general 
standard of care. It is also true, however, 
... that in particular situations a more spe-
cific standard may be established by judi-
cial decision, statute or ordinance....  

While this court has not expressly con-
sidered the duty of a landowner or occupi-
er whose premises are open to the public 
when faced with an armed robber, no state 
has held that the law imposes a duty to 
comply with a robber’s demands. While 
some hold that a shopkeeper may actively 
resist the robbery attempt only if the re-
sistance is reasonable in light of the threat 
to third persons, none hold that the duty 
to avoid harm to patrons or others on the 
premises is breached if the shopkeeper 
simply refuses to surrender property.... 

[An] Indiana appellate court concluded 
that resistance was in the public interest 
even in situations where it resulted in 
harm to third parties. “There is, and must 
continue to be, a great public interest in 
the prevention of crime and in the speedy 
apprehension of criminals. To that end the 

victim of a crime, as vicious as armed rob-
bery, during the course of such criminal 
act, is excused, justified and to be held 
privileged from ordinary resistance which 
might otherwise cause actionable dam-
age.” ... 

[An] Arizona court held ... that “no du-
ty to accede to criminal demands should 
be imposed.... [Defendant bartender] was 
faced with two alternatives. He could ei-
ther yield the right and privilege of pro-
tecting his property, or he could assert 
that same right and privilege by attempt-
ing to resist the crime being perpetrated 
upon him.”  

In [a Texas case], a patron was shot 
when a storekeeper resisted an armed 
robbery. Liability was not imposed be-
cause, in the view of that court, the defen-
dant’s actions were not the proximate 
cause of plaintiff’s injury and it was not 
foreseeable that his conduct would lead to 
the injury. The court recognized that lia-
bility might be found in other circums-
tances. “Acts of self-defense or in defense 
of one’s property have always been in ac-
cord with the public policy of Texas, and 
those persons having sufficient courage to 
so act legally enjoy the privilege. It is only 
when acts in self-defense or in defense of 
one’s property are committed under cir-
cumstances where the actor should realize 
that such acts create an unreasonable risk 
of causing harm to innocent third parties 
that such third parties may subject the ac-
tor to liability.”  

[A] Kentucky Court of Appeals [deci-
sion] ... [reasoned] that compliance with 
the demands of a criminal does not offer 
sufficient assurance that the risk to an in-
vitee will be substantially reduced. There-
fore, only the criminal would benefit from 
imposition of a duty to comply. Finally, it 
concluded ... “that to hold otherwise would 
abandon or so weaken the objective of so-
cial utility that the store owners and pro-
prietors would be coerced into offering to-
tal acquiescence to armed robbers for fear 
of civil litigation which, in effect, furnishes 
a criminal with an additional coercive ad-
vantage.” ... 

KFC ... argue[s] that ... [imposing] a 
duty to comply would be contrary to the 
public interest as it would encourage hos-
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tage taking by robbers who become aware 
that such conduct assures compliance with 
their demands.  

We agree with KFC that no duty to 
comply with a robber’s unlawful demands 
should be imposed on a shopkeeper on the 
theory that compliance may lessen the 
danger to other persons on the premises. 
Both article I, section 1 of the California 
Constitution2 and Civil Code section 503 
recognize the right of any person to defend 
property with reasonable force. 

We are not faced here with a situation 
in which KFC’s employee engaged in ac-
tive resistance to the robbery. Therefore, 
we need not decide if that right is quali-
fied by the duty to avoid injury to third 
persons or if a duty exists to avoid physi-
cal resistance that might provoke a robber 
into carrying out a threat to harm third 
persons. It is enough to observe that re-
cognizing a duty to comply with an unlaw-
ful demand to surrender property would 
be inconsistent with the public policy re-
flected in article I, section 1 of the Califor-
nia Constitution and Civil Code section 
50.... Simple refusal to obey does not 
breach any duty to third persons present 
on the premises.... 

[T]he public interest would not be 
served by recognition of a duty to comply 
with a robber’s demands.... [W]e are not 
satisfied that persons who commit armed 
robbery would not become aware of and be 
encouraged by the existence of such a du-
ty. Moreover, we have no basis upon which 
to conclude that compliance actually pre-

 
2 “All people are by nature free and inde-

pendent and have inalienable rights. Among 
these are enjoying and defending life and liber-
ty, acquiring, possessing, and protecting prop-
erty, and pursuing and obtaining safety, hap-
piness, and privacy.” (Italics added.) 

3 “Any necessary force may be used to pro-
tect from wrongful injury the person or proper-
ty of oneself, or of a wife, husband, child, par-
ent, or other relative, or member of one’s fami-
ly, or of a ward, servant, master, or guest.” 
Penal Code section 197, subdivision 2 also re-
cognizes a privilege to use reasonably neces-
sary force in resisting crime in the defense of 
property against a person “who manifestly in-
tends or endeavors, by violence ... to commit a 
felony.” 

vents injury to robbery victims. The public 
as a whole is much better served if would-
be robbers are deterred by knowledge that 
their victims have no legal duty to comply 
with the robber’s demands and are under 
no duty to surrender their property in or-
der to protect third persons from possible 
injury.... 

 
MOSK, J., dissenting.... [A] business 

proprietor may or may not be under a duty 
to accede to the demands of a robber when 
his customers are present. Perhaps more 
correctly, he may or may not breach his 
duty to exercise reasonable care for their 
safety by refusing. Each case depends on 
its own facts. To be sure, in many if not 
most, as law enforcement authorities 
counsel, he should yield. But, in some per-
haps, he need not.  

Today, the majority announce a harsh 
and unjust rule that ... a business proprie-
tor is never required to subordinate any of 
his own property interests—no matter 
how insignificant the object and no matter 
how slightly it is jeopardized—to his cus-
tomers’ safety—no matter how many they 
are and no matter how gravely they are 
threatened. To expose such a conclusion is 
to prove its unsoundness.  

 In support of their harsh and unjust 
rule, the majority invoke “public policy,” 
but to no avail. Whether the immunity 
they grant to business proprietors will in-
deed deter robbers, as they assert by ipse 
dixit without empirical support, depends 
on whether street criminals are in fact ra-
tional decisionmakers—a proposition that 
they themselves effectively reject when 
they imply that “[r]obbers are unpredicta-
ble.”  

In support of their harsh and unjust 
rule, the majority also invoke article I, 
section 1 of the California Constitution 
and section 50 of the Civil Code, also to no 
avail.... [S]ection 43 of the [Civil Code] 
makes plain that such a “personal right[]” 
[to protect property] IS NOT ABSOLUTE: 
rather, it is “subject to the qualifications 
and restrictions provided by law ....” One 
such “qualification” or “restriction” is 
found in [the] common law rule that a 
business proprietor owes a duty to exer-
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cise reasonable care for the safety of his 
customers against criminal conduct by 
third persons.... 

[A]rticle I, section 1 declares: “All 
people are by nature free and independent 
and have inalienable rights. Among these 
are enjoying and defending life and liber-
ty, acquiring, possessing, and protecting 
property, and pursuing and obtaining 
safety, happiness, and privacy.” “[I]nalien-
able rights” are not ipso facto absolute 
rights. That is true of all the enumerated 
rights—including those relating to proper-
ty... 

 
KENNARD, J., joined by WERDEGAR, J., 

dissenting.... “[T]he duty to take affirma-
tive action to control the wrongful acts of 
third persons which threaten invitees” 
does not end once an attack on a patron is 
in progress. This duty obligated KFC not 
only to take reasonable care to protect 
against such wrongful acts by third per-
sons but also, if such acts occurred none-
theless, to take reasonable care to avoid 
increasing the risk of injury to its patrons 
from those acts.... 

Given the existence of KFC’s duty to 
use reasonable care to prevent harm to 
Brown during the robbery, whether it and 
its employees met the standard and acted 
reasonably is a question for the jury, un-
less reasonable minds could not differ on 
the question. 

The answer to that question depends 
on the circumstances of the particular 
case, and cannot be determined as a rule 
of law that, regardless of the surrounding 
circumstances, applies to all defendants 
presented with a similar risk of harm to 
another. “Because application of [the rea-
sonable person standard] is inherently 
situational, the amount of care deemed 
reasonable in any particular case will 
vary, while at the same time the standard 
of conduct itself remains constant, i.e., due 
care commensurate with the risk posed by 
the conduct taking into consideration all 
relevant circumstances.”  

Accordingly, the reasonable person 
standard of care may require less care 
during a robbery, or other criminal event, 
than it does under calmer and more com-

posed circumstances. Robberies are stress-
ful and unpredictable encounters, fre-
quently fast paced, in which those being 
robbed are forced to decide and act, often 
instantaneously, upon necessarily incom-
plete information about the situation that 
confronts them. Under such circums-
tances, the scope of what is reasonable is 
necessarily wide, and often there may be a 
number of alternative courses of action 
that, given the circumstances, will be 
equally reasonable.  

The standard California jury instruc-
tions on negligence include an instruction 
recognizing that a person confronting a 
sudden danger “is not expected nor re-
quired to use the same judgment and pru-
dence that is required in the exercise of 
ordinary care in calmer and more delibe-
rate moments.” The instruction explains: 
“[His] [Her] duty is to exercise the care 
that an ordinarily prudent person would 
exercise in the same situation. If at that 
moment [he] [she] does what appears to 
[him] [her] to be the best thing to do, and 
if [his] [her] choice and manner of action 
are the same as might have been followed 
by any ordinarily prudent person under 
the same conditions, [he] [she] does all the 
law requires of [him] [her]. This is true 
even though in the light of after-events, it 
should appear that a different course 
would have been better and safer.” ...2 ... 

 
2 The majority here, however, does not 

create a fixed rule of reasonable conduct for ju-
ries to apply. It does not claim that robberies 
are so stereotypical and judicial experience 
with them so vast that it is feasible to define 
reasonable conduct during a robbery by a fixed 
rule. It does not purport to conclude that there 
are no circumstances in which a reasonable 
business proprietor would ever comply with a 
robber’s demands (nor is there any basis on 
which it could reach such a conclusion). Ra-
ther, it decides that the reasonableness of the 
proprietor’s conduct is irrelevant because the 
proprietor has no duty to act to protect its in-
nocent patrons during a robbery. Duty, not 
reasonableness, is the analysis the majority 
adopts in this case.  

Moreover, as a leading torts treatise ob-
serves, most attempts to create such judicial 
rules of reasonable conduct have failed: “Al-
most invariably the rule has broken down in 
the face of the necessity of basing the standard 
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There are at least three good reasons 
why negligence law has allocated the 
judgment of the reasonableness of a de-
fendant’s conduct to the jury as a matter 
for case-by-case determination, rather 
than having courts, under the rubric of 
“duty,” establish as a matter of law fixed 
and unvarying rules of conduct for various 
categories of human activity. 

[1. Because of] the irreducible variety 
of circumstances which may surround an 
event that causes harm to someone ..., an 
individualized rather than categorical de-
termination of what constitutes reasona-
ble care to avoid a particular type of harm 
usually will provide a more precise meas-
ure of what conduct is reasonable under 
the circumstances.  

This court in the past has repeatedly 
recognized that judging the reasonable-
ness of a defendant’s conduct on a case-by-
case basis provides a more precise deter-
mination of the contours of liability: 
“Standards of care are typically relative; 
rules of law are basically absolute. Hence, 
in regard to negligence, any attempt to 
screen factual conduct into legal classifica-
tions through a sieve of absolute law will 
be impracticable whenever the related cir-
cumstances admit of materially conflicting 
inferences. In other words, the actor’s con-
duct must always be gauged in relation to 
all the other material circumstances sur-
rounding it ....”  

“If the term ‘negligence’ signified an 
absolute quantity or thing to be measured 
in all cases in accordance with some pre-
cise standard, much of the difficulty which 
besets courts in the solution of this class of 
cases would be at once dissipated. But, un-
fortunately, it does not. Negligence is not 
absolute, but is a thing which is always 
relative to the particular circumstances of 
which it is sought to be predicated. For 
this reason it is very rare that a set of cir-
cumstances is presented which enables a 

 
[of reasonable conduct] upon the particular cir-
cumstances, the apparent risk, and the actor’s 
opportunity to deal with it.” Because the duty 
imposed by negligence law “requires only con-
duct proportionate to the circumstances and 
the risk[, it] seldom, if ever, can be made a 
matter of absolute rule.” ... 

court to say as matter of law that negli-
gence has been shown. As a very general 
rule, it is a question of fact for the jury—
an inference to be deduced from the cir-
cumstances ....”  

The greater accuracy that results from 
determining the propriety of the defen-
dant’s conduct by application of the rea-
sonable person standard of care advances 
the economic function of tort law. The rea-
sonable person standard of negligence lia-
bility, by asking whether a reasonable 
person would have taken additional pre-
cautions under the circumstances, ex-
amines how the risk of harm from the de-
fendant’s activity and the benefits of con-
ducting the activity vary depending upon 
the precautions taken to avoid the harm.  

In economic terms, it encourages the 
optimal level of care on the part of both 
victims and injurers, optimal being de-
fined as the point at which the cost of any 
additional precautions will be greater 
than the benefit of avoiding additional in-
jury. An individualized determination of 
reasonableness increases efficiency be-
cause it allows for the optimal level of care 
to be determined under the circumstances 
of each case; it asks not whether in gener-
al the cost of additional precautions would 
be greater than the cost of additional inju-
ries but whether, under the specific cir-
cumstances of the case at hand, additional 
precautions would have been cost effec-
tive. (It asks this question, of course, not 
formally but intuitively by asking whether 
a reasonable person would have taken ad-
ditional precautions to avoid the accident.) 
To fix the conduct required to avoid a giv-
en harm as an absolute standard that does 
not vary with the accompanying circums-
tances, as the majority does here, inevita-
bly means that in numerous cases the law 
will require something other than optimal 
care....  

[2.] [A case-by-case reasonableness 
standard] allows successive juries to reas-
sess what precautions are reasonable as 
social, economic, and technological condi-
tions change over time: “[R]oom is left for 
a change of standard when a change in the 
physical conditions of life, or a change in 
the public valuation of the respective in-
terests concerned, require it.” 
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Accordingly, the reasonable person 
standard of care, because it does not dic-
tate a fixed course of conduct to avoid the 
harm in question, encourages innovations 
that reduce the cost of precautions and 
substitutions of less costly preventative 
measures that are equally or more effec-
tive in avoiding the harm. By contrast, 
locking defendants forever into a strait-
jacket of prescribed conduct removes the 
incentive for them to lower the cost and 
increase the level of precautions they pro-
vide.... 

[3. The jury] has the potential to bring 
a wider array of practical experience and 
knowledge to that task than could a single 
individual such as a judge. The jury is a 
repository of collective wisdom and under-
standing concerning the conditions and 
circumstances of everyday life that it can 
bring to bear on the determination of what 
conduct is reasonable. As the conscience of 
the community, the jury plays an essential 
role in the application of the reasonable 
person standard of care. Accordingly, “the 
questions of the reasonableness of the risk 
of harm and the application of the stan-
dard of due care to particular facts are 
mixed questions of law and fact (or ques-
tions of ‘law application’ [citation]) which 
we have traditionally regarded as better 
answered by juries,” rather than judges.  

Indeed, this court long ago recognized 
the value that a jury adds to the determi-
nation of reasonable care in a negligence 
case: “Our ideas as to what would be prop-
er care vary according to temperament, 
knowledge, and experience. A party 
should not be held to the peculiar notions 
of the judge as to what would be ordinary 
care. That only can be regarded as a stan-
dard or rule which would be recognized or 
enforced by all learned and conscientious 
judges, or could be formulated into a rule. 
In the nature of things no such common 
standard can be reached in cases of negli-
gence, where reasonable [persons] can 
reach opposite conclusions upon the facts. 
In such cases ... ‘It is said to be the highest 
effort of the law to obtain the judgment of 
twelve [persons] of the average of the 
community, comprising [individuals] of 
learning, [individuals] of little education, 
[individuals] whose learning consists only 

of what they have themselves seen and 
heard, the merchant, mechanic, the far-
mer, and laborer, as to whether negligence 
does or does not exist in the given case.’” 
... 

The majority here, in the course of ig-
noring the boundary that our decisions 
have established between issues of duty to 
be determined by the court and issues of 
the reasonableness of the defendant’s con-
duct to be determined by the jury, asserts 
that its holding will result in fewer robbe-
ries and is therefore preferable as a mat-
ter of policy. This assertion lacks merit. It 
rests on the premise that in the absence of 
any potential liability to patrons, business 
proprietors will not only refuse the de-
mands of robbers more frequently but that 
their refusal to cooperate will in many 
cases discourage robbers by successfully 
denying the robbers whatever thing of 
value they seek. 

As the ultimate success of the robber 
in this case illustrates, however, it is un-
likely that in most cases a proprietor’s re-
fusal to cooperate will deny the robber 
what he seeks. It also seems unlikely that 
the majority’s decision will embolden 
business proprietors or their employees to 
refuse the demands of an armed robber at 
a greater rate than they would if they 
were under a duty to use reasonable care, 
for they too are in the robber’s zone of 
danger.... 

It would seem likely that in most cases 
a business proprietor’s initial refusal to 
comply with a robber’s demand followed 
by immediate compliance with the de-
mand when the robber reiterated it would 
not be unreasonable, in light of the stress, 
surprise, and uncertainty that would at-
tend the proprietor’s decision as to how to 
respond to the robber. But neither I nor 
the majority can answer that question ca-
tegorically with assurance, for none of us 
can anticipate all of the myriad variations 
in circumstance in which the issue may 
arise. 

Just as it cannot be said that as a mat-
ter of law it is always (or never) negligent 
for a doctor to fail to give penicillin to a 
patient with a fever, it cannot be said as a 
matter of law that it is never (or always) 
negligent for a business proprietor to in-
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crease the peril to a customer by failing to 
comply with a robber’s demand. Having 
determined that business proprietors 
must act reasonably to protect their cus-
tomers from harm caused by third parties, 
this court should leave for the jury the de-
termination of whether the conduct of 
KFC and its employees in this particular 
instance conforms to that standard.... 

 
Touchette v. Ganal, 922 P.2d 347 
(Haw. 1996) 

[Plaintiffs] appeal from the First Cir-
cuit Court’s order granting defendant-
appellee Mabel Ganal’s motion to dismiss. 
For the following reasons, we vacate the 
circuit court’s order and remand for fur-
ther proceedings.... 

In early 1991, allegedly due to a work-
related injury, Orlando T. Ganal, Sr. be-
came unable to work at his job at Young 
Laundry and was having difficulty obtain-
ing workers’ compensation. At roughly the 
same time, Mabel, Ganal’s wife, began 
having an extra-marital affair with ... Da-
vid Touchette, a co-worker at her part-
time job. Mabel and Ganal’s marriage 
steadily deteriorated, and Mabel moved 
out of the house she shared with Ganal 
and moved into her parents’ home in Wai-
pahu. 

During the late evening of August 25, 
1991, Ganal broke into Mabel’s parents’ 
Waipahu home, shot and killed Mabel’s 
parents, and shot and injured Mabel and 
Orlando T. Ganal, Jr., Mabel and Ganal’s 
son. 

Immediately thereafter, Ganal drove 
to the [Touchette family’s] Kailua resi-
dence, where Ganal knew David to have 
stayed, blocked the outer doors shut, 
broke several windows, doused the inte-
rior rooms with gasoline, and set the 
house on fire. [David wasn’t in the house, 
but four Touchette family members, not 
including David, were killed, and one was 
severely burdened and scarred.] ... 

Immediately after starting the fire at 
the Touchettes’ home, Ganal drove to the 
Young Laundry premises near the airport, 
poured gasoline in a second-floor office 
and started another fire. Although Young 
Laundry employees were present on the 

premises at the time of the fire, no one 
was injured. 

On July 7, 1993, appellant filed a civil 
complaint against, among others, Ganal 
and Mabel, alleging the following facts 
and claims for relief: ... 

 11. On August 25, 1991, defendant 
Orlando T. Ganal, Sr., because of severe 
and extreme emotional distress and de-
pression resulting from the conduct of 
the defendants to be more fully de-
scribed in this complaint, set fire to [the 
Touchettes’ house.] 
 14. For a period of months before 
August 25, 1991, defendant Mabel Ganal 
was involved in an extra marital love af-
fair with David Touchette .... 
 15. Defendant Mabel Ganal initiated 
and maintained a course of conduct 
which involved taunting and humiliating 
defendant Orlando T. Ganal, Sr. by 
flaunting her extra marital love affair 
with David Touchette. 
 16. Defendant Mabel Ganal’s extra 
marital love affair with David Touchette, 
and her conduct of taunting and humi-
liating defendant Orlando T. Ganal, Sr. 
with respect to that affair, caused defen-
dant Orlando T. Ganal, Sr. to suffer se-
vere and extreme emotional and mental 
distress and depression. 
 17. Prior to the August 25, 1991 in-
cident ..., defendant Mabel Ganal, the 
wife of defendant Orlando T. Ganal, Sr., 
knew, or in the exercise of reasonable di-
ligence should have known of, defendant 
Orlando T. Ganal, Sr.’s severe and ex-
treme emotional and mental distress 
and depression, and/or instability and/or 
propensity and/or tendency to cause in-
jury, even death to plaintiffs. 
 18. Prior to the August 25, 1991 in-
cident ..., defendant Mabel Ganal had 
the opportunity and ability to warn 
plaintiffs of defendant Orlando T. Ganal, 
Sr.’s severe and extreme emotional and 
mental distress and depression, and/or 
instability and/or propensity and/or ten-
dency to cause injury, even death, but, 
nevertheless negligently failed to do so. 
 19. Even though defendant Mabel 
Ganal knew or should have known that 
her husband, defendant Orlando T. 
Ganal, Sr., was in need of supervision for 
the protection of others, defendant Ma-

 



Fall 2009 Law 140 (Torts), §§ 3, 4 (Volokh) S39 
 

bel Ganal, nevertheless, failed to exer-
cise reasonable care and/or to take other 
appropriate actions to prevent the injury 
and death to the plaintiffs.... 
 47. As a direct and proximate result 
of defendant Mabel Ganal[’s] ... actions 
described above, on August 25, 1991, de-
fendant Orlando T. Ganal, Sr., because 
of severe and extreme emotional and 
mental distress and depression arising 
out of the above described conduct of de-
fendant Mabel Ganal ..., set plaintiffs[’] 
house ... on fire. Defendant Mabel Gan-
al[’s] ... actions described above, under 
the totality of the circumstances, caused 
and/or substantially contributed to cause 
defendant Orlando T. Ganal, Sr.’s action 
.... 
 60. The above actions and/or omis-
sions of defendant Orlando T. Ganal, Sr. 
and defendant Mabel Ganal described 
above, were so grossly negligent, outra-
geous, willful, wanton and/or reckless 
and done in conscious disregard of the 
rights and safety of the plaintiffs and the 
public, as to justify the imposition of pu-
nitive and/or exemplary damages. plain-
tiffs ask leave of this Court to assert and 
recover such damages should the evi-
dence warrant such damages.... 
[A.] [T]he circuit court concluded that 

Mabel did not owe appellant a duty pur-
suant to Restatement (Second) of Torts, §§ 
315 and 314A (1965), because Mabel 
lacked a requisite “special relationship” 
with both appellant and Ganal. We 
agree.... 

With respect to a duty to control the 
conduct of others, Hawaii law follows the 
Restatement (Second) of Torts § 315 
(1965), which provides: 

There is no duty so to control the con-
duct of a third person as to prevent him 
[or her] from causing physical harm to 
another unless 
 (a) a special relation exists between 
the actor and the third person which im-
poses a duty upon the actor to control 
the third person’s conduct, or 
 (b) a special relation exists between 
the actor and the other which gives to 
the other a right to protection. 
The “special relations” referred to in § 

315 are defined in Restatement (Second) of 
Torts § 314A (1965) to include [a common 

carrier, an innkeeper, a land possessor 
who “holds [the land] open to the public,” 
and “one who is required by law to take or 
who voluntarily takes the custody of 
another under circumstances such as to 
deprive the other of his [or her] normal 
opportunities for protection is under a 
similar duty to the other.”] ... 

Section 314A contains a caveat stating 
that “[t]he Institute expresses no opinion 
as to whether there may not be other rela-
tions which impose a similar duty[,]” and 
this court has also recognized that the list 
of relationships delineated in section 314A 
is not exclusive or exhaustive.... Although 
this issue is one of first impression in Ha-
wai’i, the few other jurisdictions that have 
had occasion to consider the issue to date 
have held that a marriage relationship 
does not fall within the scope of the “spe-
cial relations” contemplated by section 
315.... For example, in Rozycki v. Peley, 
489 A.2d 1272 (N.J. Super. 1984), the par-
ents of a group of young boys who were 
victims of sexual and physical assault by 
the defendant brought an action against 
the defendant and the defendant’s wife, al-
leging, inter alia, that the defendant’s wife 
had a duty to warn the boys of her hus-
band’s pedophilia because her marriage to 
her husband constituted a “special rela-
tion” within the scope of section 315. The 
Superior Court of New Jersey declined to 
impose a duty on the defendant’s wife, 
holding in pertinent part that: 

 Requiring [the wife] to report on her 
husband’s activities in this manner vi-
olates the public policy of encouraging 
and fostering the marital relationship.... 
[T]he public interest involved is one of 
the key factors in determining whether a 
duty should be imposed. 
 There is a strong public interest in 
protecting the marital relationship. The 
spouse of an accused in a criminal ac-
tion, for example, shall not testify except 
in very limited circumstances.... 
 Thus, requiring a wife to inform her 
neighbors of her husband’s alleged sex-
ual proclivities, while not violative of the 
requirements of these evidentiary privi-
leges, would certainly denigrate their 
underlying policy considerations of pro-
moting and encouraging marriage. A 
spouse’s duties include being loyal to 
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their husband or wife and giving them 
the benefit of their companionship and 
society.... To require one spouse to in-
form on the other strikes at the very 
heart of this obligation of loyalty. Impos-
ing a duty to warn of this nature would 
require a spouse to tell the world at 
large that one’s husband or wife is, in a 
sense, “unfit” or dangerous. The spouse 
is put in the untenable position of either 
remaining silent out of a sense of loyalty 
or protection and thereby incurring civil 
liability, or warning the neighbors (or 
whatever third party may be involved) 
and incurring their spouse’s anger, dis-
appointment or shame.... 
We ... likewise hold that, without 

more, a marital relationship does not 
alone constitute a “special relation” under 
section 315 so as to merit the imposition of 
a duty to warn others or control the ac-
tions of a spouse. We therefore hold that 
the circuit court’s order granting Mabel’s 
motion to dismiss was correct insofar as it 
held that Mabel did not owe a duty to ap-
pellant under sections 315 and 314A be-
cause Mabel did not bear a “special rela-
tion” to either appellant or Ganal as con-
templated by the language of section 
315.... 

[B.] Appellant next argues that the 
circuit court erred in granting Mabel’s mo-
tion to dismiss because the circuit court 
failed to consider whether, pursuant to the 
Restatement (Second) of Torts, §§ 302, 
302A, and 302B, Mabel had a duty to re-
frain from conduct that would create an 
unreasonable risk of harm to another 
through Ganal’s conduct. We agree. 

Restatement (Second) of Torts, § 302 
(1965) sets out the general rule regarding 
a risk of direct or indirect harm ...: 

A negligent act or omission may be one 
which involves an unreasonable risk of 
harm to another through either 
 (a) the continuous operation of a 
force started or continued by the act or 
omission, or 
 (b) the foreseeable action of the oth-
er, a third person, an animal, or a force 
of nature. 
Sections 302A and 302B are “special 

application[s] of Clause (b) of [section 
302],” ... Section 302A provides: ... 

An act or an omission may be negligent 
if the actor realizes or should realize 
that it involves an unreasonable risk of 
harm to another through the negligent 
or reckless conduct of the other or a 
third person. 
Section 302B provides: ... 
An act or an omission may be negligent 
if the actor realizes or should realize 
that it involves an unreasonable risk of 
harm to another through the conduct of 
the other or a third person which is in-
tended to cause harm, even though such 
conduct is criminal. 
The duty described under sections 302, 

302A, and 302B differs from the duty de-
scribed under sections 315 and 314A in 
that sections 302, 302A, and 302B posit a 
duty based on negligent acts or omissions, 
whereas sections 315 and 314A address 
only negligent omissions, or failures to act. 
Comment a to section 302 provides: 

This section is concerned only with the 
negligent character of the actor’s con-
duct, and not with his [or her] duty to 
avoid the unreasonable risk. In general, 
anyone who does an affirmative act is 
under a duty to others to exercise the 
care of a reasonable [person] to protect 
them against an unreasonable risk of 
harm to them arising out of the act. The 
duties of one who merely omits to act are 
more restricted, and in general are con-
fined to situations where there is a spe-
cial relation between the actor and the 
other which gives rise to the duty. 
This distinction has also been phrased 

in terms of “misfeasance” and “nonfeas-
ance.” Comment c to section 314 provides: 

The origin of the rule lay in the early 
common law distinction between action 
and inaction, or “misfeasance” and “non-
feasance.” In the early law one who in-
jured another by a positive affirmative 
act was held liable without any great re-
gard even for his [or her] fault. But the 
courts were far too much occupied with 
the more flagrant forms of misbehavior 
to be greatly concerned with one who 
merely did nothing, even though another 
might suffer serious harm because of his 
[or her] omission to act. Hence liability 
for non-feasance was slow to receive any 
recognition in the law. It appeared first 
in, and is still largely confined to, situa-

 



Fall 2009 Law 140 (Torts), §§ 3, 4 (Volokh) S41 
 

 

tions in which there was some special re-
lation between the parties, on the basis 
of which the defendant was found to 
have a duty to take action for the aid or 
protection of the plaintiff.... 
[T]he misfeasance/nonfeasance dis-

tinction central to the dispositive issue in 
the present case is perhaps most exhaus-
tively discussed in the California Court of 
Appeal’s decision in Pamela L. v. Farmer, 
112 Cal. App. 3d 206 (1980). 

In Pamela L., the three minor plain-
tiffs, who were allegedly sexually mo-
lested, brought suit against the alleged 
molester and his wife. The Superior Court 
of California sustained the wife’s demur-
rer, and the children appealed. Rejecting 
the wife’s argument that she owed no duty 
to the minors, the California Court of Ap-
peal held: ... 

 Respondent cites the principle that 
generally a person has no duty to control 
the conduct of a third person, nor to 
warn those endangered by such conduct, 
in the absence of a “special relationship” 
either to the third person or to the vic-
tim. However, this rule is based on the 
concept that a person should not be lia-
ble for “nonfeasance” in failing to act as 
a “good Samaritan.” It has no applica-
tion where the defendant, through his or 
her own action (misfeasance) has made 
the plaintiff’s position worse and has 
created a foreseeable risk of harm from 
the third person. In such cases the ques-
tion of duty is governed by the standards 
of ordinary care. (Weirum v. R.K.O. Gen-
eral, Inc.; see also Tarasoff v. Regents of 
University of California.) 
 This latter principle is embodied in 
Restatement Second of Torts section 
302B which provides: “An act or an 
omission may be negligent if the actor 
realizes or should realize that it involves 
an unreasonable risk of harm to another 
through the conduct of the other or a 
third person which is intended to cause 
harm, even though such conduct is crim-
inal.” 
 Here respondent did not merely fail 
to prevent harm to plaintiffs from Ri-
chard. Respondent by her own acts in-
creased the risk of such harm occurring. 
According to the allegations in para-
graph V, respondent “encouraged and 

invited” the children to play in her 
swimming pool, prepared refreshments 
to “entice” the children, and “encouraged 
the parents ... to permit” the children to 
come to her premises by telling them it 
would be perfectly safe for the girls to 
swim when respondent was not there, 
because her husband would be there. 
This was done, it is alleged, with know-
ledge that Richard had molested women 
and children in the past and that it was 
reasonably foreseeable he would do so 
again if left alone with the children on 
the premises. By encouraging and invit-
ing the children to be alone with Richard 
under circumstances where he would 
have peculiar opportunity and tempta-
tion to commit such misconduct, respon-
dent could be held to have unreasonably 
exposed the children to harm. 
We agree with the reasoning of Pame-

la L. and adopt it .... 
Similar to Pamela L., appellant’s com-

plaint against Mabel in the present case 
alleges affirmative conduct, or alleged 
“misfeasance” on the part of Mabel, in that 
“defendant Mabel Ganal initiated and 
maintained a course of conduct which in-
volved taunting and humiliating defen-
dant Orlando T. Ganal, Sr. by flaunting 
her extra marital love affair with David 
Touchette,” (emphasis added), and that “ 
defendant Mabel Ganal’s extra marital 
love affair with David Touchette, and her 
conduct of taunting and humiliating de-
fendant Orlando T. Ganal, Sr. with respect 
to that affair, caused defendant Orlando T. 
Ganal, Sr. to suffer severe and extreme 
emotional and mental distress and de-
pression,” (emphasis added), thereby im-
plicating the duty described by sections 
302, 302A and 302B.... 

[T]he allegations state a claim that po-
tentially could warrant relief under a 
theory based on the duty stated in sections 
302, 302A and/or 302B.... [W]e vacate the 
circuit court’s order granting Mabel’s mo-
tion to dismiss and remand for further 
proceedings consistent with this opinion. 

[The case later settled for an undis-
closed amount.—ed.] 
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13. Mon., Sept. 21: Negligence, the Privity Limitation, and the Eco-
nomic Loss Rule 

Read pp. 272-78 (to the end of ¶ 4), 279 (¶ 6), 280-81, 283-85 (¶ 5), 286-90 (¶ 9, 10). 
Negligent acts (whether torts or breaches of contract) that harm one person will often 

harm many others as well. If I negligently hit your car on the road, I can slow down thou-
sands of other people. 

But beyond that, if I injure you, I’m also injuring your employer, who will lose the value 
of your services. (Presumably if the employer is paying you $10,000 per month, that means 
you’re providing more than $10,000 per month of value; if you’re out for a month, the em-
ployer will lose the value of your services, plus incur various other costs in covering for you.) 

Say you’re a key employee, perhaps the star of a forthcoming movie. If you’re out of com-
mission for a month or two, this can cause millions of dollars in losses to the businesses that 
are involved in making the movie. (If their losses are entirely covered by “key employee” in-
surance,” then that just means the millions of dollars in losses will fall on an insurance com-
pany.) People who are working on the movie may also lose money. So will the people from 
whom they buy goods, or to whom they owe money. And that’s just if one employee is injured; 
imagine that the initial damage was to a factory. What should the law do about that? That’s 
what we’ll discuss in this section. 

Concepts: We’ll also discuss the perennial worry in many torts cases about having po-
tentially unbounded liability. It does seem odd that accidentally killing Brad Pitt in an auto 
accident might lead to hundreds of millions of dollars in liability, to everyone—whether mov-
ie studio, studio employee, exhibitor, exhibitor employee, or whoever else—who has suffered 
any indirect economic loss as a result of the cancellation of his new blockbuster. (Nor would 
the verdict necessarily be uncollectable; imagine that the negligent driver responding to the 
accident was an employee on a job-related errand, so that the employer would be liable under 
respondeat superior.) But should the law worry about this seeming oddness, or should it con-
clude that tortfeasors should indeed be liable for all the harm they cause? What are the like-
ly economic effects of having an economic loss rule and the privity limitation vs. not having 
them? 

 
 
 

14. Tue., Sept. 22: Negligent Infliction of Emotional Distress 
Read pp. 290-96, 299-301, plus the Restatement excerpt below. 
Read pp. 303-05 (afterword about duty). 
Later in the semester, we’ll discuss the tort of “intentional infliction of emotional dis-

tress.” That tort often covers behavior that is otherwise not tortious, so the legal rule directly 
limits people’s liberty. (For instance, if all intentional infliction of emotional distress—which, 
as you may recall, would cover both purposeful and knowing infliction—were actionable, 
then any romantic breakup could lead to court-imposed financial ruin.) The tort has there-
fore been controversial, and limited to a usually narrow set of “outrageous” actions. 

The negligent infliction of emotional distress tort might in principle be even more troub-
lesome, because it would cover even situations where a person didn’t know that his actions 
would cause emotional distress to someone else. (Perhaps just “negligently” not noticing 
another’s unrequited love, and causing emotional distress as a result?) Nor is “outrageous-
ness” a suitable limitation, because outrageousness usually refers to deliberately distressing 
conduct, and is thus generally out of place in a negligence claim. (One can imagine extraor-
dinarily grossly negligent actions being seen as “outrageous,” and the negligent infliction of 
emotional distress tort being limited to such actions, but the law has not developed this way.) 

So as a result the negligent infliction of emotional distress tort has been limited to par-
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ticular kinds of emotional distress. Most obviously, ordinary negligence covers (as an element 
of damages) pain and suffering as a result of physical injury, though those are literally forms 
of emotional distress. The tort has also covered fear and trauma caused by the apprehension 
of likely imminent bodily injury, even if the bodily injury is averted. (Note that here we don’t 
need to worry about imposing liability for otherwise legal behavior, such as romantic cruelty, 
since the behavior will have already carried a risk of liability had physical harm actually ma-
terialized.) And it has, in some states, covered grief caused by physical harm to a close family 
member or a bystander’s distress caused by witnessing physical harm to someone else. 

In this unit, we’ll discuss the boundaries of this theory, and the policy arguments for and 
against broad liability. 

 
Comments to Restatement (Third) 
of Torts § 46 (tentative draft) 
(quoted on p. 295) 

d. Specific activities or undertakings. 
Under the rule stated in Subsection (b) 
[see p. 295—ed.], an actor who negligently 
performs specified undertakings or activi-
ties is subject to liability for emotional dis-
turbance caused by negligence in conduct-
ing the undertaking or activity. Unlike 
Subsection (a), recovery under this Sub-
section does not require that the defen-
dant have created a risk of bodily harm to 
the plaintiff. Early cases were of two 
types: 1) delivering a telegram or other 
communication erroneously announcing 
death or illness; and 2) mishandling a 
corpse or body remains. More recently, 
courts have recognized the awkwardness 
of relying on “impact” or “zone of danger” 
in cases involving consumption of a food 
that is then found to have been contami-
nated with repulsive foreign objects, such 
as a condom or a rodent, and instead have 
recognized these cases as falling within 
the rule of Subsection (b). 

Illustrations: 
 1. ABC Hospital negligently misi-
dentifies a corpse, causing it to be cre-
mated rather than sent to a funeral 
home for burial as directed by the fami-
ly. Members of the family suffer serious 
emotional disturbance upon learning 
about the mistake. ABC Hospital is sub-
ject to liability under Subsection (b). 
 2. The Jonestown morgue negligent-
ly determines the identity of a corpse 
brought to it by the police department. 
Sadie, the sister and next of kin of the 
person who was erroneously determined 
to be the corpse, is contacted by the mor-
gue, told of the death, and provided in-
structions about making final arrange-

ment for disposal of the body. Sadie, who 
lives out of town, does so. Upon viewing 
the deceased, Sadie discovers that the 
deceased is not her sister. As a result of 
this episode, Sadie suffers serious emo-
tional disturbance. Jonestown is subject 
to liability to Sadie under Subsection (b). 
Some jurisdictions have also applied 

the rule stated in Subsection (b) to cir-
cumstances in which, for example, a phy-
sician negligently diagnoses a patient with 
a dreaded or serious disease; a physician 
negligently causes the loss of a fetus; a 
hospital loses a newborn infant; a person 
injures a fetus; a hospital (or other person) 
exposes a patient to HIV infection; an em-
ployer mistreats an employee; or a spouse 
mentally abuses the other spouse. 

Courts have not provided clear guide-
lines to identify precisely which activities, 
undertakings, or relationships will sup-
port liability. Even for undertakings in 
which there is a risk of infecting another 
with HIV—a circumstance fraught with 
the risk of emotional harm—there is con-
siderable variation in the scope of this cat-
egory, including whether there is a scien-
tifically valid or plausible source of infec-
tion and whether the plaintiff must dem-
onstrate that the source was actually con-
taminated with HIV. Typically, the under-
taking or relationship is one in which se-
rious emotional harm is likely or where 
one person is in a position of power or au-
thority over the other and therefore has 
greater potential to inflict emotional 
harm. Courts appropriately identify such 
categories of activities, undertakings, or 
relationships as giving rise to liability for 
emotional harm. Courts do not address 
liability on the mere fact that serious emo-
tional disturbance was foreseeable under 
the facts of the specific case. There is little 
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consensus in the case law and a lack of 
case development. Thus, the Institute does 
not express a position on which specific ac-
tivities, undertakings, or relationships 
give rise to liability under this Section. 

Courts sometimes inquire whether a 
plaintiff is a “direct victim” of the defen-
dant’s negligent conduct. This approach is 
employed when plaintiff has not been 
placed at risk of physical harm (and thus 
Subsection (a) is unavailable) and is una-
ble to make out a claim for emotional 
harm as a bystander under § 47.The in-
quiry framed by Subsection (b) of this Sec-
tion and this Comment addresses the 
same issue and may be more helpful than 
the “direct victim” approach. 

e. Relationship between undertakings 
and contracts. Liability under the under-
taking rule stated in Subsection (b) can 
sometimes be explained as an appendage 
to contract law. A court might hold that, 
although damages for emotional distur-
bance normally are not recoverable for 
breach of contract, some contracts—such 
as burial contracts—are so intimately tied 
to emotional issues that they call for an 
exception to the general rule. 

However, an explanation based solely 
on contract law cannot explain all of the 
cases. For example, the person who rece-
ives a negligently directed telegram or 
who sees a mishandled corpse usually is 
not a party to a contract with the tortfea-
sor. Regardless of whether a contractual 
relationship exists, courts should rely on 
tort law, not contract law, to explain these 
cases. Nevertheless, courts should be cog-
nizant of the close relationships between 
tort and contract in these cases to ensure 
that the rules in each area are compatible. 

f. Relationship between Subsection (b) 
and foreseeability. Courts often state that 
the test for determining whether negli-
gently caused emotional disturbance is re-
coverable is whether the actor reasonably 
should have foreseen the emotional dis-
turbance. Whatever courts say about fore-
seeability in these cases, foreseeability 
cannot appropriately be employed as the 
standard to limit liability for emotional 
harm. For example, a doctor who negli-

gently (and incorrectly) diagnoses a popu-
lar movie star or professional athlete as 
having terminal cancer is not liable to the 
star’s fans who suffer emotional distur-
bance upon hearing the diagnosis, even 
though such harm is clearly foreseeable. 
Indeed, the rules stated in this Section 
and in § 47 are exceptions to a general 
rule that negligently caused pure emo-
tional disturbance is not recoverable even 
when it is foreseeable. 

Instead of relying on foreseeability to 
identify appropriate cases for recovery, the 
policy issues surrounding specific catego-
ries of undertakings, activities, and rela-
tionships must be examined to determine 
whether, as a category, they merit inclu-
sion among the exceptions to the general 
rule of no liability.... 

i. Serious emotional disturbance. The 
rule stated in this Section applies only 
when the person seeking recovery has suf-
fered serious emotional disturbance. In 
addition, the stimulus must be one that 
would cause reasonable persons to suffer 
serious emotional disturbance. Thus, there 
is a subjective and objective component to 
this requirement. An unusually suscepti-
ble person may not recover if an ordinary 
person would not have suffered serious 
emotional disturbance. A person may nev-
ertheless recover for all harm caused, even 
if more serious because of the predisposi-
tion or special vulnerability of the person, 
if the stimulus is sufficient to cause a rea-
sonable person to suffer serious emotional 
disturbance. 

The requirement that emotional dis-
turbance be serious in order to be recover-
able ameliorates two concerns in providing 
a claim for negligent infliction of emotion-
al disturbance. It eliminates claims for 
routine, everyday distress that is a part of 
life in a modern society, thereby avoiding 
a multitude of claims that might other-
wise be brought. A seriousness threshold 
also assists in ensuring that claims are 
genuine, as the circumstances can better 
be assessed by a court and jury as to 
whether emotional disturbance would ge-
nuinely be suffered. 
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15. Wed., Sept. 23: Cause in Fact: But-For Causation 

Read pp. 307-12, 317-24, 330-32 (¶¶ 7 & 8). 
Concepts: This unit also deals with a common legal issue: causation, which you’ll see in 

criminal law as well, and then in many tort and criminal law doctrines throughout the 
second- and third-year classes. 

When we say someone “caused” an injury, we usually mean two things. First is “cause-in-
fact,” which usually means “but for” causation: If it hadn’t been for the defendant’s actions, 
the injury likely wouldn’t have happened. (As we’ll see, sometimes this requirement is re-
laxed, but usually the “but for” test is good enough.) That’s what we’ll discuss here; in a few 
days, we’ll talk about “proximate cause,” a very different matter. 

 
 

 
16. Mon., Sept. 28: Cause in Fact: Liability When the Defendant Prob-
ably Didn’t Cause the Injury 

Read pp. 332-43. Note: The Sindell decision relied heavily on a law-student-written ar-
ticle, Naomi Sheiner, DES and a Proposed Theory of Enterprise Liability, 46 Fordham L. 
Rev. 963 (1978), which has been cited in over 35 cases and over 120 law review articles—a 
reminder of how influential student-written scholarship can be. 

 
Cause-in-fact doctrine generally reflects a moral premise at the heart of tort law: Even if 

you act unreasonably—or even deliberately wrongfully—and if I am injured, I am entitled to 
compensation from you only if you are the one who caused my injury. That’s not true for pu-
nishment under criminal law or under various business regulations. People are often pu-
nished for mere attempts or conspiracies to cause harm, or mere reckless creation of a risk of 
harm, even though no person is actually harmed as a result. But in tort law, you’re supposed 
to be held liable to the plaintiff only for harm you actually cause. 

We saw some arguments for modifying that principle in the previous unit, when we dis-
cussed liability for loss of a chance of survival (or loss of a chance of avoiding injury). But 
there the defendant was still known to be the party who caused the loss; the question is 
whether loss of a chance should be enough, when chances are the injury would have hap-
pened in any event. 

In this unit, we’ll discuss situations where it’s likely that the defendant did not cause 
plaintiff’s injury, though it’s possible that defendant did. How compelling in such situations 
is the moral claim mentioned above? What other arguments support it, or run against it? Al-
so, returning to the skill of synthesizing rules from cases—what is the actual rule that we 
learn from this unit and the preceding one for what constitutes “but-for causation”? 
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17. Tue., Sept. 29: Proximate Cause—Remoteness and Foreseeability 
Read pp. 351-62 (to the end of ¶ 6), 363 (¶ 9), 364-65 (¶¶ 11, 12). 
As I mentioned in the past unit, when we say “cause” we’re sometimes making a factual 

claim: But for defendant’s behavior, plaintiff wouldn’t have been injured, so defendant 
caused plaintiff’s behavior. 

But we’re sometimes also making a normative claim about whether defendant should be 
seen as responsible for plaintiff’s injury, even if there’s no doubt that defendant was the but-
for cause. That’s the “proximate cause” concept, which (like “cause-in-fact”) arises not just in 
tort law but also in criminal law and in other fields. 

For instance, say that Joe Schmoe, a 20-year-old, firebombs a university building at 
which research that uses animal subjects is conducted. It turns out that Schmoe was taught 
from an early age that animal research is morally tantamount to murder, and that it should 
be fought by whatever means are available. (If you’d prefer, imagine a similar scenario where 
Schmoe firebombs an abortion clinic, because he was taught something similar about abor-
tion.) The university sues not just Schmoe, who has no money, but also Schmoe’s parents, 
who are rich. 

Is it “unreasonable” for parents to teach a child that violence is morally proper? A jury 
might so conclude. Was the parents’ teaching a but-for cause of the harm? Again, a jury 
might so conclude, on the grounds that most people don’t engage in such conduct, so that one 
likely cause (even though not the only possible cause) for the behavior is the parents’ teach-
ing, and so that if the parents had taught the child not to take his views that far, he probably 
wouldn’t have committed the firebombing. But I take it that many people would balk at 
treating the parents’ actions as even one legally significant cause of the tort. Their place in 
the chain of causation might be seen as so “remote” that they shouldn’t be labeled as legal 
causes of the harm. But why, and exactly under what circumstances? 

In this unit, we’ll discuss these concepts. (We’ll also practice the important lawyerly skill 
of keeping two similar and similarly named but different concepts separate in our heads, and 
on our tongues.) One important thing to keep in mind: The cause in fact question is, true to 
its name, mostly an inquiry about what likely would have happened but for the defendant’s 
actions; it’s thus mostly a factual (though counterfactual) inquiry. The proximate cause ques-
tion is an inquiry about when it is proper to hold someone responsible even though he is like-
ly the factual cause of a harm; it’s thus mostly a normative inquiry. 

 
 

18. Wed., Sept. 30: Ninth Circuit Chief Judge Alex Kozinski Guest-
Speaking (room 1357) 

Judge Kozinski, for whom I had the honor of clerking, is one of the most prominent court 
of appeals judges in the country, and the author of many important opinions on tort law. 
 

 
19. Mon., Oct. 5: Proximate Cause—Intervening Causes 

Read pp. 368-76 (to the end of ¶ 8(d)). 
The issue here is related to one we studied a few weeks ago: When should a defendant be 

liable for crimes or torts committed by third parties? Question: How, if at all, do the read-
ings here affect the result in such cases, for instance if an apartment building owner is found 
to be negligent for failing to properly secure the building to prevent criminal attacks on its 
tenants? Would the owner be able to say that, even if he was negligent in that respect, his 
negligence is nonetheless not the proximate cause of the attack, because the attack was an 
intentional intervening act that cut off the chain of causation? 
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20. Tue, Oct. 6: Catch-Up Day 

 
 

21. Wed., Oct. 7: Strict Liability—Starting with Animals 
Read pp. 395-402 (to the end of ¶ 4), 403-05 (¶¶ 6, 7). 
 
We’ve studied intentional torts, under which defendants are held liable for knowingly or 

purposefully causes a harm. We’ve studied negligence, under which defendants are held lia-
ble for causing harm because they failed to use reasonable care. We’re now shifting into the 
third model of tort liability, which is liability regardless of the care one has used. 

Thus, as we’ll see in this unit, if you own a wild, dangerous animal and the animal es-
capes, you can generally be held strictly liable for the harm that the animal has caused. But 
this is not because keeping such an animal is inherently unreasonable and therefore negli-
gent (i.e., this isn’t just the application of res ipsa loquitur). Keeping dangerous animals, for 
instance in zoos and circuses, is seen as perfectly reasonable—we’ll see this even more clear-
ly in the later strict liability units, where the defendant’s behavior could be socially very im-
portant. Nor can the defendant get off the hook because he can show that he took the utmost 
of precautions to avoid the harm. So long as the harm happens (and is caused, in fact and 
proximately, by defendant’s conduct), the defendant is liable. 

Relatedly, holding someone strictly liable doesn’t have the same element of moral con-
demnation as does holding someone liable on a negligence theory. Negligence is careless and 
unreasonable behavior, which involves lack of due attention to the interests of others. But 
strict liability is conceptualized as just the cost of doing business. The message is often “keep 
on doing what you’re doing, and we might even say you’re an important contributor to the 
community for doing it, so long as you compensate people who are harmed by your actions.” 

In this unit, we’re going to focus on the doctrine, and we’ll save the policy discussion 
chiefly for the next unit. 

 
 
 

22-23. Mon., Oct. 12; Tue., Oct. 13: Strict Liability—Rylands v. Fletcher 
and Abnormally Dangerous Activities 

Read pp. 406-11 (to the end of ¶ 4), 413-16 (¶¶ 8-10). 
Read pp. 416-29 (to the end of ¶ 6). 
There are many rationales supporting strict liability, and many opposing it. Here’s a 

classic example, which you read earlier (on pp. 94-95 ¶ 10), and will read again in the next 
unit (on p. 752), from Baron Bramwell in Bamford v. Turnley (Exch. Ch. 1862): 

It is for the public benefit that there should be railways; but it would not be unless the gain of 
having the railway was sufficient to compensate the loss occasioned by the use of the land re-
quired for its site; and accordingly, no one thinks it would be right to take an individual’s land 
without compensation, to make a railway. It is for the public benefit that trains should run, 
but not unless they pay their expenses. If one of these expenses is the burning down of a wood 
of such value that the railway owners would not run the train and burn down the wood if it 
were their own, neither is it for the public benefit that they should if the wood is not their 
own. If, though the wood were their own, they still would find it compensated them to run 
trains at the cost of burning the wood, then they obviously ought to compensate the owner of 
such wood, not being themselves, if they burn it down in making their gains. 
Even eminently socially useful activity, the argument goes, is socially useful only because 

the net benefit of the activity to everyone in society exceeds the net harm of the activity. So 
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the way to make sure that people act in a way that is indeed socially useful is by requiring 
them to bear the costs of the activity as well as getting the benefits. And, the argument goes, 
it’s also fair that those who profit from an activity should compensate those who are harmed 
by it. (What other policy arguments are there, by the way, for strict liability?) 

Given this, then, why not impose strict liability in all situations? As the book asks (p. 
395), “why should fault ever be considered necessary to justify liability when the defendant is 
causally responsible for a plaintiff’s injuries?” Hint: Imagine that you and I are driving, and 
our cars collide into each other. What, if any, problems would be caused by imposing strict 
liability on everyone who was “causally responsible” for your and my injuries? 

Another policy question: Why limit strict liability to “abnormally dangerous activities”? 
What is it about the abnormal danger that justifies strict liability, even if the danger is ab-
normal but not unreasonable? (Recall that if the concern were about unreasonably dangerous 
activities, we’d only need negligence liability to handle that.) 

 
 
 

24-25. Wed. Oct. 14; Thu., Oct. 15, 11 to 12:15 (rescheduled from Wed., 
Oct. 21): Strict Liability, Negligence, or Intentional Tort?—Nuisance 

Read pp. 749-65 (nuisance generally), 765-69 (coming to the nuisance). 
Nuisance law gives us another perspective on some of the arguments about strict liabili-

ty; compare, for instance, Rylands (or the blasting example discussed on p. 418) and Baron 
Martin’s prevailing opinion in Bamford. The premise behind nuisance law is that you may be 
liable to a neighbor if your activity harms his use of his property, even if you engaged in that 
activity as reasonably and carefully as possible. That sounds like strict liability for inflicting 
harm. 

At the same time, such strict liability is often limited in situations where the use of the 
property is “unreasonably” injurious (see p. 761)—though the unreasonableness rests in un-
dertaking the activity in the first place, rather than in any lack of care with which the activi-
ty is undertaken.  

Note also that nuisance is formally defined as an intentional tort (see pp. 760-61), in the 
sense that the defendant always knows that he is causing harm to the plaintiff. At the same 
time, in many strict liability contexts, the defendants know that their actions cause some 
predictable amount of harm. Someone who is engaged in abnormally dangerous activity such 
as blasting, for instance, may know that his blasting will cause some damage to neighboring 
property over the course of the operation. Likewise, a manufacturer whose products un-
avoidably have some manufacturing defect rate may know that over the lifespan of the prod-
uct some people will be injured by the defective units. 

We therefore won’t spend much time here talking about which box nuisance should be fit 
into; rather, we’ll see what the boundaries of the tort are, what the disputes are about those 
boundaries, and how they connect to the strict liability torts that we’re discussing here. 

Concepts: We will also spend some more time talking, in our usual informal way, about 
law and economics. Many of the arguments we’ll see in this unit have to do with figuring out 
what is likely to be the most efficient rule.  

By the way, Ronald Coase’s The Problem of Social Cost (discussed at pp. 758-59) is the 
fifth most cited law review article in history, counting by law review citations, and not even 
including citations in economics articles. It was also cited in the Royal Swedish Academy of 
Sciences’ explanation of why it gave Coase the Nobel Prize in Economics. 
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26. Mon., Oct. 19: Strict Liability—Respondeat Superior 

Read pp. 433-47 (up to the end of ¶ 10). 
Say you’re hit by a car that’s delivering food from a restaurant, which is driven by the 

restaurant owner’s employee; and say that the driver is negligent. You can then sue not only 
the driver but also the restaurant owner. 

Any lawsuit against the driver must be based on a negligence theory, since drivers aren’t 
strictly liable for car accidents. But if the driver was negligent, then the restaurant owner is 
strictly liable for his employee’s tort—the owner is liable even though the owner himself may 
have acted entirely reasonably (e.g., screened his driver reasonably, made sure the car was 
maintained reasonably, and so on). So the basis for liability is someone’s negligent conduct, 
but not the defendant’s negligent conduct; the defendant is being held strictly liable. 

Concepts: (1) This is also called “vicarious liability,” a concept that arises in various 
fields, even when employees aren’t involved. (In copyright law, for instance, it is one of the 
means through which bars may be held liable if bands that play in the bar sing other people’s 
songs without getting a proper copyright license.) “Vicarious” simply means “based on the ac-
tions of another”; the employer is liable to the same extent as its employee. Again, you should 
distinguish this from negligent hiring or negligent supervision liability, in which the restau-
rant owner would be liable for his own negligence in improperly selecting or supervising the 
driver. 

(2) An employer is strictly liable for its employee’s torts, but only when the torts are with-
in the scope of employment. Obviously, if I hit you in the car while driving to the beach from 
my home on Saturday, the University isn’t going to be responsible. Nor would it be responsi-
ble even if I’m driving during “working hours,” but on a “frolic and detour” of my own. (That’s 
why lawsuits over intentional attacks by employees on customers are based on a negligent 
hiring or supervision theory, and not on a vicarious liability theory.) Where the line is drawn 
is one of the things that we’ll discuss in this unit. 

(3) We’re also going to be touching on the common and important distinction between 
employees and independent contractors (relevant in, among other things, tax law, copyright 
law, and more). 
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27. Tue., Oct. 20: Products Liability—Manufacturing Defects (no class 
Wed., Oct. 21) 

Read pp. 462 (from the start of ¶ 2)-73, 477-79 (to the end of ¶ 9). 
Read this passage from Restatement (Third) of Torts, Product Liability § 2: “A product is 

defective when, at the time of sale or distribution, it contains a manufacturing defect, is de-
fective in design, or is defective because of inadequate instructions or warnings. A product: 
(a) contains a manufacturing defect when the product departs from its intended design even 
though all possible care was exercised in the preparation and marketing of the product.” 

There are three different forms of products liability—liability for manufacturing defects 
(which is strict liability), liability for design defects (which turns out to be in some measure 
negligence-based), and liability for failure to warn (which also turns out to be in some meas-
ure negligence-based). Keep them separate in your minds. 

Historically, products liability evolved from breach of warranty law. If I sell you a car, I’m 
implicitly warranting the car doesn’t have broken parts, or possibly even design defects that 
make it unreasonably unsafe. What’s more, breach of contract (once the terms of the contract 
are found to have been violated) is a strict liability matter. If the car turns out to have brakes 
that don’t work, you can sue me for not delivering what I promised: a safe car, or at least one 
with working brakes. (This is an oversimplification, but sufficient for our purposes.) 

But breach of warranty can generally be raised only by a party to a contract. If I sell you 
a defective car, and the defect causes you to injure Joe Schmoe, Schmoe generally can’t sue 
me for breach of warranty. Over time, this requirement of “privity of contract” for a product 
defect lawsuit was eroded, which was a step in the direction of modern product liability. 

Products liability also evolved in some measure from res ipsa loquitur principles of negli-
gence law. If a bottle of Coca-Cola explodes in your hand, res ipsa loquitur suggests that the 
reason for the accident was negligence on Coca-Cola’s part in filling the bottle. (Again, an 
oversimplification.) But this works only if there was some reasonably cost-effective way of 
avoiding all manufacturing defects. If it turns out that even a nonnegligent bottle filling me-
chanism will cause some number of exploding bottles, the negligence theory doesn’t work. 
Over time, this requirement of a showing of negligence was also eroded, which again was a 
step in the direction of modern product liability. 

I say all this to give you a brief historical summary; if you want to learn more, feel free to 
read pp. 449-62 of the textbook. But to save time, I’m assigning you only this quick synopsis. 

 
 
 

28-29. Mon., Oct. 26; Tue., Oct. 27: Products Liability—Design Defects 
Read pp. 479-94. 
Read these passages from the Restatement (Third) of Torts, Product Liability: 
 § 2: A product ... (b) is defective in design when the foreseeable risks of harm posed by the 
product could have been reduced or avoided by the adoption of a reasonable alternative design 
by the seller or other distributor, or a predecessor in the commercial chain of distribution, and 
the omission of the alternative design renders the product not reasonably safe. 
 § 4 ... (a) [A] product’s noncompliance with an applicable product safety statute or admin-
istrative regulation renders the product defective with respect to the risks sought to be re-
duced by the statute or regulation .... 
 (b) [A] product’s compliance with an applicable product safety statute or administrative 
regulation is properly considered in determining whether the product is defective with respect 
to the risks sought to be reduced by the statute or regulation, but such compliance does not 
preclude as a matter of law a finding of product defect. 
With manufacturing defects, even entirely reasonable behavior on the manufacturer’s 
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part won’t prevent liability: If even the best manufacturing process produces glass jars that 
shatter one time in a million, an injury caused by such a shattering jar would lead to liability 
even though the manufacturer acted perfectly reasonably. What constitutes a “defect[ive]” 
item is determined with reference not to what’s reasonable behavior, but to how normal cop-
ies of the item behave. 

But such strict liability doesn’t apply to design defects: People can be seriously injured in 
any car, but this doesn’t mean that all car designs are defective. Rather, strict liability for 
design defects is in large measure negligence-based, because a “design defect” is something 
that “renders the product not reasonably safe” (p. 479). Consider also the consumer expecta-
tions test, pp. 487-89 (¶¶ 2, 3), which is something of an alternative to the risk-utility balanc-
ing approach, accepted by some courts: In what way is it also negligence-based?  

Do not be lulled, though, into a false sense of security by language such as “balancing” or 
“reasonableness.” Behind many design defect claims are attempts to “balance” things that 
are incommensurable or at least conceptually hard to compare; and it’s not clear exactly how 
a jury is to predictably determine whether the “risk” of a design exceeds its “utility.” We’ll 
explore this in the following problem: 

 Drunk driving likely causes about 5000-10,000 deaths per year, excluding deaths of the 
drunk drivers themselves. It also causes many more injuries. 
 A car manufacturer could produce all cars with “ignition interlock devices” that can test 
the driver’s breath alcohol level, and prevent the car from being started if the driver appears 
to be drunk. The devices may be evaded (for instance, if the driver gets a sober friend to blow 
into the device when the driver starts the car), but let’s assume that in practice the devices do 
a pretty good job of preventing drunk driving. And let’s also assume that they begin to cost on-
ly about $200. (They seem to cost about $1000 right now, but there’s no reason why the price 
might not decline over time, especially if they become more broadly used.) 
 Paula Poe, who is injured by a drunk driver who is driving a Toyota at 90 miles per hour, 
sues Toyota for two things: (1) failing to include an ignition interlock device as standard 
equipment on the car, and (2) designing a car that can drive 90 miles per hour. 
 When pressed about the possibility that someone might, under rare emergency circums-
tances, need to drive 90 miles per hour to save someone’s life, Poe’s lawyers point out that 
modern cellular telephone technology would allow a car to automatically notify the local police 
station whenever it’s being driven above a certain speed. Then the police could track the car 
and either give the driver a ticket (or even arrest him), or, if there is an emergency, protect 
the driver (if the driver is fleeing criminals) or escort him safely to the hospital. How would 
this be analyzed under the principles we’re studying? How should it be analyzed? 
Concept—should certain decisions be made by legislators, judges, or jurors? 

Among other things, we’ll return here to a matter we discussed in the negligence and the du-
ty to protect against third parties (see p. S17)—should these design decisions be made exclu-
sively by legislatures and regulatory agencies, should they also be made by judges, or should 
they generally be delegated to juries as well in a broad range of cases? 

Are there reasons why you might support statutes mandating ignition interlock devices, 
or radio warnings to the police when one is driving over 90 mph, but oppose decisions by ju-
ries (in the absence of a statute) imposing liability in such situations? Are there reasons why 
you might prefer jury decisionmaking here to legislative decisionmaking? Or should our only 
concern be with the substance of the rule being applied, rather than with who is making the 
decision? 
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30. Wed., Oct. 28: Products Liability—Failure to Warn 
Read pp. 499-502 (¶¶ 1-3), 509-15. “Section 402” near the bottom of p. 501 should read 

“Section [402A].” 
Read this passage from Restatement (Third) of Torts, Product Liability § 2: 
A product: ... (c) is defective because of inadequate instructions or warnings when the foresee-
able risks of harm posed by the product could have been reduced or avoided by the provision of 
reasonable instructions or warnings by the seller or other distributor, or a predecessor in the 
commercial chain of distribution, and the omission of the instructions or warnings renders the 
product not reasonably safe. 
Concept: A duty to warn (which is to say liability for failure to warn) is commonly urged 

in a wide range of cases. Some aspects of “negligent misrepresentation” law, for instance, rest 
on a failure to reveal information that should have been revealed; likewise for securities law. 

And a duty to warn is appealing, because it seems relatively cheap and thus reasonable. 
It may be very expensive for a manufacturer to mitigate many possible dangers of a product, 
by implementing all safety measures that the manufacturer might fear a jury would find to 
be required under a “reasonableness” standard.” But how expensive can it be to warn about 
the dangers? 

Well, how expensive is it, if you take a broad view of “expense”? What are the possible 
practical costs of warnings? How should these costs be considered in deciding whether in-
structions or warnings are “reasonable”? (A broad view of “cost” or “expense” is itself an im-
portant concept applicable to a wide range of legal and economic analysis.) 
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31. Mon., Nov. 2: Damages 

Read 
• as to lost earnings, pp. 526-30, 
• as to punitive damages, pp. 552 (only the paragraph between the section heading and 

Murphy), 555-58 (Kemezy), 558-61 (¶¶ 2, 3), 565 (¶ 9), and 
• as to joint and several liability, pp. 345-47 (to the end of section 2). 
 
Concept—types of damages: How much a plaintiff can recover is often as important as 

whether he can make out the elements of the case. For instance, if the available damages 
(multiplied by the probability of success) are lower than the costs of litigating, a plaintiff 
might not be willing to sue at all. (That’s an oversimplification, but let’s go with it for now.) 
Likewise, if the available damages multiplied by the probability of success are lower than 
some threshold, a lawyer might not be willing to take the case on contingency. 

Damages often vary from field to field. In Contracts class, you’ll learn about the limits of 
contract damages. Copyright law lets successful plaintiffs recover “statutory damages”—
damages in a statutorily fixed range that can be gotten even without proof of actual damag-
es. Some fields of law allow one to recover up to three times one’s actual damages, if the de-
fendant’s behavior was bad enough. 

In tort law, the basic available damages are these: 
(1) Any loss of value to injured property (e.g., the cost of your car if the defendant totally 

destroyed it). 
(2) Loss of future earnings in case of personal injury (we’ll discuss this more in this unit). 
(3) The cost of medical care and other remedial care needed to “make the plaintiff whole” 

(or as close to whole as possible). 
(4) Money to compensate plaintiff for his pain and suffering as a result of the injury. 
(5) Money to compensate plaintiff for his pain and suffering as a result of fright when an-

ticipating the injury (e.g., as the plane was plummeting to the ground). 
(6) Wrongful death damages, which compensate a dead person’s close relatives for the 

damages (including emotional distress) caused by the loss of their loved one. 
(7) “Loss of consortium,” which compensates plaintiff’s spouse for the loss of spousal help 

and enjoyment (including but not limited to loss of sexual relations) as a result of the 
injury. In some states, but not in California, it also includes money to compensate 
plaintiff’s parents or children for the loss of help and affection as a result of the in-
jury. 

(8) Usually out-of-pocket court costs (filing fees, deposition transcript fees, and the like), 
but not the plaintiff’s attorney fees. Likewise, a losing plaintiff must generally pay 
defendant’s court costs but not the defendant’s attorney fees. 

(9) Possible punitive damages (again, we’ll discuss this more in this unit). 
Many state “tort reform” statutes have capped noneconomic damages (i.e., categories 4, 5, 

6, and 7) in some cases, especially medical malpractice cases, at some amount in the hun-
dreds of thousands of dollars. For instance, Cal. Civil Code § 3333.2, provides that in actions 
“against a health care provider based on professional negligence,” “noneconomic losses to 
compensate for pain, suffering, inconvenience, physical impairment, disfigurement and other 
nonpecuniary damage” are capped at $250,000. 

Plaintiff’s insurance: If the plaintiff has insurance, that does not diminish the damages 
defendant must pay. If you drive a $20,000 car, and the defendant destroys the car, he must 
pay you the full $20,000, even if you’ve gotten $19,000 (the value of the car minus a $1000 
deductible) from your insurance company. The premise is that the defendant shouldn’t get a 
windfall as a result of plaintiff’s prudence—and that the plaintiff paid the insurance pre-
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miums, and therefore the benefit of the insurance should flow to the plaintiff and not the de-
fendant. This is called the “collateral source rule”: Compensation that the plaintiff gets from 
a “collateral source” (usually the insurance company) doesn’t offset plaintiff’s recovery from 
the defendant. 

But under the principle of “subrogation,” an insurance company will be able to sue the 
defendant based on your injury (since it has paid for the injury), get reimbursed for its costs, 
and then pass along to you any remaining amount. Thus, in the car example, the insurance 
might pay you the $19,000 up front, and then sue on your behalf; when they get the $20,000, 
they’d keep the $19,000 and pay you the remaining $1000. (Of course, this example ignores 
attorney fees, which are almost sure to eat up any excess.) 

Defendant’s insurance: Defendants’ losses, and attorney fees, will also often be covered by 
defendants’ liability insurance policies, whether under auto insurance, homeowner’s insur-
ance, professional liability insurance, or business liability insurance. Business insurance pol-
icies often have high deductibles, though, so much of the loss will have to be borne by the de-
fendant. (Why, by the way, does it make sense for big business defendants to have high de-
ductibles on their liability insurance policies?) 

In many states, punitive damages are not insurable, when they are imposed on the de-
fendant because of the defendant’s own fault. (Why wouldn’t they be insurable?) But in other 
states, they are insurable. And in most states, punitive damages that are imposed because 
the defendant is vicariously liable for someone’s actions (for instance, the actions of an em-
ployee that weren’t prompted or ratified by the employer) are insurable. 

Concept—Joint and several liability: See pp. 345-47 for a discussion of this impor-
tant concept. 
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32. Tue., Nov. 3: Contributory & Comparative Negligence 

Read pp. 571-573 (¶¶ 1-2), 577-84 (to the end of ¶ 4), 586-87 (¶ 10). 
Contributory negligence, while historically very important, is now the law only in Ala-

bama, Maryland, North Carolina, Virginia, and D.C. But even California lawyers can’t ignore 
it. To see why, answer this question: Why did Holman v. McMullan Trucking, 684 So. 2d 
1309 (Ala. 1996), discuss comparative negligence principles, even though Alabama is a con-
tributory negligence state? The case is not in the readings, so you need to look it up; and try 
to guess the explanation first, before finding the case. 

Concepts: We talk here about defenses. A typical cause of action has certain elements 
that must be shown to result in liability. But the defendant can then raise defenses, which 
have their own elements; if those are shown, then there is no liability. 

A classic example: If A deliberately injures B, that could be both a crime and a tort (the 
elements of which are, roughly, intentionally injuring someone). But if B raises and proves 
the defense of self-defense, then B will be off the hook. (In case you’re curious, the elements of 
self-defense when B is using nonlethal force are generally that the force was (1) necessary to 
prevent a (2) reasonably apprehended risk of (3) unjustified (4) injury (5) by A to B.) 

What are the consequences of labeling something a defense? 
1. It shifts the burden of introducing evidence: While the plaintiff has the burden of intro-

ducing evidence to show the elements of the tort, the defendant has the burden of introduc-
ing evidence to show the defense. If the defendant introduces no evidence to support the 
claim of the defense, then the court will refuse to instruct the jury to consider the defense. 

2. It generally shifts the burden of persuasion: While the plaintiff has the burden of prov-
ing the elements of the tort by a preponderance of the evidence (so that if the evidence is 
evenly balanced, defendant should win), the defendant has the burden of proving his defense, 
also by a preponderance of the evidence. (This is generally not so for in criminal law.) 

3. It requires lawyers to tie their factual arguments to the right elements: For instance, 
say you want to argue that your client (the defendant) isn’t liable because the plaintiff ex-
pressly assumed the risk. You need to tie the facts to the elements of the express assumption 
of risk defense, rather than to the elements of the underlying negligence cause of action. 

Indeed, if you prevail, the defendant will be held not liable on the plaintiff’s negligence 
claim. But this might be on the grounds that defendant was negligent but plaintiff assumed 
the risk, rather than on the grounds that defendant wasn’t negligent. You need to make sure 
that your argument is crafted to fit those grounds, rather than mixing up the elements of 
negligence and express assumption of risk. 

On the other hand, sometimes the same evidence might show both that the defendant 
wasn’t negligent and that, even if he was negligent, plaintiff expressly assumed the risk. 
Then you need to tie the evidence separately to the elements of the negligence cause of action 
and to the elements of the defense. Remember that the two are conceptually different, even if 
they may sometimes be shown using the same facts. 

There are also two other concepts in play here. First, we’ll see the possibility of partial 
defenses, in our discussion of comparative negligence—this defense doesn’t completely relieve 
the defendant of liability, but rather mitigates defendant’s liability. (Compare, in criminal 
law, the view in some states that “extreme emotional disturbance” is a defense that mitigates 
murder to voluntary manslaughter, or that unreasonable self-defense likewise mitigates 
murder to involuntary manslaughter.) 

Second, we’ll see it’s generally legally permissible to argue in the alternative, e.g., “We 
weren’t negligent, and, even if we were, so was the plaintiff,” or conditionally, e.g., “Even as-
suming for purposes of this particular summary judgment motion that we were negligent, we 
aren’t liable because so was the plaintiff.” Sometimes such arguments may be rhetorically 
less effective than other arguments. But in principle they are logically and legally available. 

 

 



S56 Law 140 (Torts), §§ 3, 4 (Volokh) Fall 2009 
 

33. Wed., Nov. 4: Express Assumption of Risk 
Read pp. 587-95 (to the end of ¶ 6). 
Concepts: This unit lets us see the importance of contracts, everywhere and not just in 

your Contracts class. For instance, they’re important in copyright law, where copyright in-
terests are often contractually assigned. They’re important in criminal procedure, where plea 
bargains are generally treated under contract law principles. And they’re important in many 
torts cases, both to litigators, and to lawyers who are trying to prevent litigation. 

The unit also lets us see the limits on contract. As you’ll see, express waivers of liability 
are often effective, but sometimes not. Ask yourself: Why might we (as disinterested observ-
ers, rather than lawyers for the parties) want such contracts to be enforced? Why might we 
not want it? What are sensible lines to be drawn? 

One common proposed limit has to do with situations of “disparity of bargaining power.” 
But what exactly does that mean? How do we know whether there is such a disparity? 

Say, for instance, that you’re renting an apartment. You might not be able to bargain 
about any waivers of liability that you’re asked to sign, and you might say, “Aha! That’s be-
cause the landlady has more bargaining power than I do.” But you might well be able to bar-
gain about the rent (especially if the apartment has been sitting vacant for some months, or 
if you are especially creditworthy or otherwise desirable as a tenant), or about the minimum 
lease term. See, e.g., http://djcoregon.com/news/2009/07/28/concessions-to-renters-could-
prove-costly/. What does that do to the theory that “disparity of bargaining power” explains 
the inability to get concessions on the liability waiver? Might there be some other reason why 
the landlady would be unwilling to bargain over the liability waiver even if she’s willing to 
bargain over other items? The same point can be made as to employment agreements. 

Relatedly, should we focus on just the bargaining power of the particular person involved, 
or of people (such as consumers) as a class? For instance, if you try to bargain about the price 
of apples with a supermarket employee, you’ll almost certainly get nowhere, though you 
might be able to bargain with a car dealer, or over salary with an employer. Yet if the price of 
apples is too high, the supermarket owner knows people won’t buy, so supermarkets (and 
other stores) are quite sensitive to consumer price preferences. Should we view this as a sit-
uation of low or high consumer bargaining power? Would this generalize to other terms of a 
contract besides price, such as liability? We’ll have a chance to discuss all these questions. 

Finally, we’ll talk more about incentive effects, a topic we’ve discussed often. What are the 
incentive effects of allowing waivers in each of these cases? Of rejecting waivers? 

 
34. Mon., Nov. 9: Primary Assumption of Risk 

Read pp. 596-603. 
In this unit, we talk about risks that a plaintiff can be said to have accepted as an inhe-

rent part of the game or profession in which he’s engaged, even if there was no express waiv-
er. It’s easy to talk about this as a matter of “implied” assumption of risk, but that assumes 
the conclusion: The question is when voluntarily engaging in a certain kind of behavior 
should indeed be seen as “implying” agreement to run a certain risk. 

And we’ll ask again about incentives. How would imposing liability in each of these cases 
affect the behavior of the people who are likely to be injured, and of the people who are likely 
to be responsible for the injury? How would rejecting liability affect people’s behavior? 

 
35. Tue., Nov. 10: Elaine Mandel and Sandra Barrientos Guest-
Speaking; no class Veterans’ Day, Wed., Nov. 11 

Elaine and Sandra are both UCLA School of Law classmates of mine; Elaine is a tort 
plaintiffs’ lawyer at Kiesel, Boucher & Larson LLP, and Sandra is a tort defense lawyer for 
the state of California. 
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36. Mon., Nov. 16: Intentional Infliction of Emotional Distress 
Read pp. 70-76, 79-83, and Citizens Publishing below. 
 
We are done with the torts that generally focus on physical injury and injury to proper-

ty—trespass, negligence, and strict liability—and we’re about to deal with torts that deal 
with less tangible injuries. And in these units, we’ll return to a question we’ve touched on be-
fore: When should some behavior, even when it inflicts harm, be seen as part of a person’s li-
berty—whether constitutionally protected liberty, such as the freedom of speech, or simply a 
liberty to do what one pleases (at least in many situations) even when that seriously dis-
tresses others? 

In principle, intentionally or recklessly inflicting serious emotional distress on someone 
through outrageous means sounds like pretty bad behavior. Yet “outrageous” is a pretty sub-
jective term. (Is it more subjective than “reasonable care,” by the way? Less subjective? Diffe-
rently subjective?) What’s more, as cases such as Hustler shows, a good deal of public debate 
involves behavior that at least some see as outrageous. And it seems likely that an “outra-
geousness” standard for such speech would often turn in large part on whether the jury sym-
pathizes with the ideas that the speech expresses. 

Is it proper to restrict liberty—either the liberty of speech, or people’s liberty more broad-
ly—because people’s conduct is recklessly or purposefully seriously emotionally distressing, 
and “outrageous”? Is it proper to have standards that are defined in terms of “outrageous-
ness”? Do you like the results in the cases that we’ve read? If you think they are basically 
right, does it suggest that “outrageousness” is an acceptable standard? 

First Amendment note: Note that parts of this unit raise obvious First Amendment 
questions. There’s a whole upper-division class on First Amendment law, and we obviously 
won’t try to cover all that material in part of one class session. Our class discussion will be 
focused on tort law policy arguments, rather than on free speech doctrine. But many common 
free speech policy arguments can also be easily turned into tort law policy arguments, so 
think back on free speech arguments you’ve heard in the past, and see how you can apply 
them here. In particular, let me note several well-established free speech principles that are 
uncontroversial enough that we can take them for granted for purposes of class discussion: 

(1) Speech can be deterred by the threat of civil liability, and not just by the threat of 
criminal punishment. It’s certainly plausible to argue that some speech should indeed be de-
terred, notwithstanding the social value of free speech generally. But it’s hard to go far by 
denying that civil liability can deter speech (in fact, that’s often its point), or that free speech 
issues are therefore legally in play in civil cases. 

(2) Though you may have heard that First Amendment law offers less protection to 
“commercial speech,” that exception to full protection applies basically to commercial adver-
tising. Arguments for free speech protection (and for speech restriction) generally apply to 
material that is commercially distributed no less than to material that is distributed for free. 
In fact, most valuable speech, such as books, newspapers, magazines, movies, and the like is 
commercially distributed. 

 
Citizens Publishing Co. v. Miller, 
115 P.3d 107 (Ariz. 2005) 

On December 2, 2003, the Tucson Citi-
zen published a letter on its Op-Ed page 
from Emory Metz Wright, Jr. In its entire-
ty, the letter stated: 

 We can stop the murders of Ameri-
can soldiers in Iraq by those who seek 
revenge or to regain their power. When-

ever there is an assassination or another 
atrocity we should proceed to the closest 
mosque and execute five of the first Mus-
lims we encounter. 
 After all this is a “Holy War” and al-
though such a procedure is not fair or 
just, it might end the horror. 
 Machiavelli was correct. In war it is 
more effective to be feared than loved 
and the end result would be a more 



S58 Law 140 (Torts), §§ 3, 4 (Volokh) Fall 2009 
 
equitable solution for both giving us a 
chance to build a better Iraq for the Ira-
qis. 
The letter prompted immediate ad-

verse reaction. From December 4 through 
6, 2003, the Citizen published twenty-one 
letters from readers who criticized 
Wright’s letter.... 

On January 13, 2004, [Aly W.] Ellei-
thee and Wali Yudeen S. Abdul Rahim 
filed a complaint in superior court ... 
against the Citizen and Wright for assault 
and intentional infliction of emotional dis-
tress, seeking damages and injunctive re-
lief. Plaintiffs sought to represent a puta-
tive class of “all Islamic-Americans who 
live in the area covered by the circulation 
of the Tucson Citizen, including the reach 
of the Internet website published by the 
Tucson Citizen.” ... 

The superior court ... declined to dis-
miss Plaintiffs’ claim for intentional inflic-
tion of emotional distress, holding that 
“reasonable minds could differ in deter-
mining whether the publication of the let-
ter rose to the level of extreme and outra-
geous conduct” needed to establish the 
emotional distress tort. The court also re-
jected the Citizen’s First Amendment ar-
gument for dismissal, reasoning that “a 
public threat of violence directed at pro-
ducing imminent lawlessness and likely to 
produce such lawlessness is not pro-
tected.” ... 

For present purposes, we assume ar-
guendo that the superior court correctly 
held that Plaintiffs’ complaint stated a 
claim for intentional infliction of emotion-
al distress. 

However, our assumption that the 
complaint states a claim for relief under 
Arizona tort law merely begins the in-
quiry.... [T]he enforcement of state tort 
law through civil litigation may “impose 
invalid restrictions on ... constitutional 
freedoms of speech and press” and thus 
constitute state action [violating the First 
Amendment]....  

While speech involving private mat-
ters “is not totally unprotected by the 
First Amendment,” in most such cases a 
state’s interest in compensating its citi-
zens for injuries arising from tortious 

speech will outweigh any First Amend-
ment concerns. “Generally speaking the 
law does not regard the intent to inflict 
emotional distress as one which should re-
ceive much solicitude, and it is quite un-
derstandable that most if not all jurisdic-
tions have chosen to make it civilly culpa-
ble where the conduct in question is suffi-
ciently ‘outrageous.’” Hustler Magazine v. 
Falwell. 

But when speech involves a matter of 
public concern, the balance changes signif-
icantly. “In the world of debate about pub-
lic affairs, many things done with motives 
that are less than admirable are protected 
by the First Amendment.” When speech is 
about a matter of public concern, state tort 
law alone cannot place the speech outside 
the protection of the First Amendment. 
This is because “at the heart of the First 
Amendment is the recognition of the fun-
damental importance of the free flow of 
ideas and opinions on matters of public in-
terest and concern.” 

Even when speech involves matters of 
public concern, the protections afforded by 
the First Amendment are not absolute. 
But those seeking to impose liability for 
speech about matters of public concern—
so-called “political speech”—must estab-
lish some “exception to ... general First 
Amendment principles.” ... 

The letter to the editor upon which 
Plaintiffs’ complaint is based involves a 
matter of undeniable public concern—the 
war in Iraq. Thus, the question is whether 
the letter to the editor in this case fell 
within one of the “well-defined and nar-
rowly limited classes of speech, the pre-
vention and punishment of which has 
never been thought to raise any Constitu-
tional problem.” Only three such excep-
tions to the general rule of First Amend-
ment protection of political speech have 
been suggested in this case. The trial 
court held that the speech at issue here 
was not protected because it could incite 
imminent lawless action. Plaintiffs argue 
alternatively that the statement at issue 
here constituted either “fighting words,” or 
a “true threat.” ...  

In order to qualify as incitement ..., 
challenged speech must not only be aimed 
at producing “imminent lawless action” 
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but must also be “likely” to do so.... The 
suggestion in the letter to the editor that 
the intentional murder of innocent civi-
lians is an appropriate response to the 
deaths of American soldiers is no doubt 
reprehensible, and Plaintiffs’ allegation 
that publication of the letter caused them 
and other members of the Islamic commu-
nity considerable apprehension has much 
force. But, however offensive, the letter 
did not advocate “imminent lawless ac-
tion.” The suggestion that “we” execute 
Muslims was premised on the occurrence 
of some future “assassination or another 
atrocity.”  

Nor were the words likely to produce 
imminent lawless action. The statement 
was made in a letter to the editor, not be-
fore an angry mob. Indeed, the complaint 
was filed more than a month after the 
challenged statements were made and did 
not allege that a single act of violence had 
ensued from the publication nor that such 
violence was imminent. 

Rather, the only thing that appears to 
have resulted from the challenged speech 
was more speech, in the form of numerous 
critical letters to the editor, including one 
from one of the Plaintiffs. This is precisely 
what the First Amendment contemplates 
in matters of political concern—vigorous 
public discourse, even when the impetus 
for such discourse is an outrageous state-
ment.  

“Fighting words” are “those personally 
abusive epithets which, when addressed to 
the ordinary citizen, are, as a matter of 
common knowledge, inherently likely to 
provoke violent reaction.” Such words are 
“those which by their very utterance in-
flict injury or tend to incite an immediate 
breach of the peace.” 

Fighting words must be “directed to 
the person of the hearer.” The fighting 
words doctrine has generally been limited 
to “face-to-face” interactions.... The state-
ments at issue [in this case] were made in 
a letter to the editor, not in a face-to-face 
confrontation with the target of the re-
marks. While the letter expresses contro-
versial ideas, it contains no personally ab-
usive words or epithets. The letter is nei-
ther directed toward any particular indi-
vidual nor likely to provoke a violent reac-

tion by the reader against the speaker. 
Given both the content and the context 

of the statement at issue here, we con-
clude that it is not a constitutionally pro-
scribable true threat. First, the letter in-
volved statements with a plainly political 
message. Indeed, the comments arose in 
the context of a discussion about a central 
political issue of the day: the conduct of 
the war in Iraq. Such statements are far 
less likely to be true threats than state-
ments directed purely at other individu-
als. 

Second, this expression occurred in the 
letters to the editor section of a general 
circulation newspaper, hardly a tradition-
al medium for making threats, and a pub-
lic arena dedicated to political speech. 
Speech that is part of this sort of public 
discourse is far less likely to be a true 
threat than statements contained in pri-
vate communications or in face-to-face 
confrontations. 

Third, the action “threatened” in the 
letter was that “we” should take deadly 
measures in response to future assassina-
tions and other atrocities. The letter is un-
clear as to whom “we” refers—it could be 
read as referring to the United States 
armed forces or to the public at large. It is 
similarly unclear whether the letter advo-
cates violence against Muslims in Iraq, 
against Muslims worldwide, or against 
Muslims in Tucson. Given the letter’s con-
ditional nature and ambiguity, we do not 
believe that a reasonable person could 
view that letter as “a serious expression of 
an intent to commit an act of unlawful vi-
olence to a particular individual or group 
of individuals.” 

In short, we conclude that this letter 
does not fall within one of the well-
recognized narrow exceptions to the gen-
eral rule of First Amendment protection 
for political speech. It therefore follows 
that the Citizen cannot be held liable un-
der Arizona tort law for publishing this 
letter. The superior court erred in not 
dismissing the Plaintiffs’ claim for inten-
tional infliction of emotional distress, and 
we remand this case to the superior court 
with instructions to dismiss that portion of 
the complaint with prejudice.  
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37-38. Tue., Nov. 17; Wed., Nov. 18: Intentional Interference with Con-
tract, and with Prospective Economic Advantage 

Read the material below—the Restatement sections, Della Penna v. Toyota Motor Sales, 
U.S.A., Inc., and Alyeska Pipeline Serv. Co. v. Aurora Air Serv., Inc. 

 
In this unit, we discuss the torts of intentional interference with contract and intentional 

interference with prospective economic advantage (often called intentional interference with 
business relations). These torts are tremendously important to business litigators; if you’re 
going to go into business law, I highly recommend that you take our course on Business 
Torts, which covers these torts and many others. In fact, the largest damages award and 
largest settlement in American history was in a tortious interference with contract case, 
Pennzoil v. Texaco—$7.53 billion in compensatory damages and $3 billion in punitive dam-
ages, eventually settled for $3 billion. 

They also let us deal with several important doctrinal and policy concepts: 
1. Motive: As you’ll see, some jurisdictions impose liability for intentional interference 

with prospective economic advantage based on the defendant’s motive—not just what the de-
fendant knew or should have known, but whether the defendant’s goals were laudable (prof-
it, public safety, and so on) or not (sheer malice or hostility). Most torts and most crimes, 
even ones in which mental state is important, don’t focus on motive; rather, they focus on 
what the person knew, or should have known. But some do ask what the defendant’s motiva-
tions were. What are the advantages of this approach? What are the disadvantages? 

2. Good faith: Related to motive is the notion that people must exercise their contractual 
rights in “good faith.” You might have seen this in your Contracts class; you’ll see it dis-
cussed in Alyeska. What exactly does it mean? Should it be the basis for legal distinctions? 

3. Adding potential plaintiffs for otherwise wrongful conduct vs. making otherwise permit-
ted conduct wrongful: Sometimes the intentional interference with prospective economic ad-
vantage tort simply lets some people sue for behavior that’s already tortious as to other 
people. A classic example (Tarleton v. McGawley): I am your customer, and Joe Schmoe at-
tacks me to keep me buying from you. Schmoe is acting tortiously towards me (likely commit-
ting assault or battery). In that situation, the intentional interference with prospective eco-
nomic advantage tort simply lets you sue Schmoe as well, because his injuring me is injuring 
you, too. 

But sometimes the tort may make wrongful conduct that would otherwise be legal: For 
instance, say that banker Cassius Buck dislikes barber Edward Tuttle, and funds his own 
barbershop to compete with Tuttle. (Say also that Buck tries to persuade customers to switch 
from Tuttle to Buck’s barbers, through means that would not otherwise be tortious.) If Buck 
is held liable for intentional interference with Tuttle’s prospective economic advantage, that 
would be making tortious something that would otherwise be legal competition. See Tuttle v. 
Buck, 119 N.W. 946 (Minn. 1909) (a controversial decision imposing liability in such a case). 

It’s important to distinguish these two roles of the tort. The first category (adding poten-
tial plaintiffs) is not very controversial, largely because it doesn’t affect prospective defen-
dants’ liberty, but merely increases the deterrent effect on such defendants. The second cate-
gory is much more controversial, because it does indeed constrain people’s liberty. Perhaps 
that constraint is sound, but it requires extra justification beyond the justification needed 
just to broaden the scope of potential plaintiffs. 

4. The relationship between contract law and tort law: The intentional interference with 
contract tort is often defended on the grounds that (a) breach of contract is wrong, and (b) in-
ducing someone else breach a contract must therefore likewise be wrong, just as inducing 
someone to commit a crime is itself a crime. Can you think of some problems with this ratio-
nale, both given the definition of the tort, and given what you have studied about breach of 
contract in your Contracts class? 
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§ 766. Intentional Interference 
With Performance Of Contract By 
Third Person 

One who intentionally and improperly 
interferes with the performance of a con-
tract (except a contract to marry) between 
another and a third person by inducing or 
otherwise causing the third person not to 
perform the contract, is subject to liability 
to the other for the pecuniary loss result-
ing to the other from the failure of the 
third person to perform the contract. 

Comment: ... 
b. The rule stated in this Section does 

not apply to a mere refusal to deal. Delibe-
rately and at his pleasure, one may ordi-
narily refuse to deal with another, and the 
conduct is not regarded as improper, sub-
jecting the actor to liability. 

One may not, however, intentionally 
and improperly frustrate dealings that 
have been reduced to the form of a con-
tract. There is no general duty to do busi-
ness with all who offer their services, 
wares or patronage; but there is a general 
duty not to interfere intentionally with 
another’s reasonable business expectan-
cies of trade with third persons, whether 
or not they are secured by contract, unless 
the interference is not improper under the 
circumstances. When the interference is 
with a contract, an interference is more 
likely to be treated as improper than in 
the case of interference with prospective 
dealings, particularly in the case of com-
petition .... 

c. Historical development. Historically 
the liability for tortious interference with 
advantageous economic relations devel-
oped first in cases of intentional preven-
tion of prospective dealings, by violence, 
fraud or defamation—conduct that was 
essentially tortious in its nature, either to 
the third party or to the injured party.  

In 1853, the decision in Lumley v. Gye, 
118 Eng. Rep. 749, began the development 
of inducement of breach of contract as a 
separate tort. In that case a singer under 
contract to sing at the plaintiff’s theatre 
was induced by the defendant, who oper-
ated a rival theatre, to break her contract 
with the plaintiff in order to sing for the 

defendant. No violence, fraud or defama-
tion by the defendant was alleged. The de-
cision in favor of the plaintiff was rested 
largely on the analogy of the rules relating 
to enticement of another’s servants. This 
case differed from earlier cases in that the 
means of inducement used by the defen-
dant were not tortious toward the singer. 
Subsequent cases extended the rule of 
Lumley v. Gye to contracts other than con-
tracts of service and to interference with 
advantageous business relations even 
when they were not cemented by a con-
tract.... 

The liability for inducing breach of 
contract is now regarded as but one in-
stance, rather than the exclusive limit, of 
protection against improper interference 
in business relations. The added element 
of a definite contract may be a basis for 
greater protection; but some protection is 
appropriate against improper interference 
with reasonable expectancies of commer-
cial relations even when an existing con-
tract is lacking. The improper character of 
the actor’s conduct and the harm caused 
by it may be equally clear in both cases. 
The differentiation between them relates 
primarily to the scope of the justification 
or the kind and amount of interference 
that is not improper in view of the differ-
ences in the facts. 

Likewise, the importance of the means 
of inducement relates primarily to the is-
sue of whether the interference is impro-
per or not. The predatory means in the 
early cases, intimidation and fraud, were 
tortious toward the plaintiff because they 
were calculated to, and did, affect the con-
duct of third persons to the plaintiff’s 
damage. But other means may be equally 
calculated and effective to produce that 
result; and primarily the plaintiff is con-
cerned with that result rather than with 
the means by which the third persons 
were caused to act. 

The plaintiff’s interest in his contrac-
tual rights and expectancies must be 
weighed, however, against the defendant’s 
interest in freedom of action. If the defen-
dant’s conduct is predatory the scale on 
his side may weigh very lightly, but if his 
conduct is not predatory it may weigh 
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heavily. The issue is whether in the given 
circumstances his interest and the social 
interest in allowing the freedom claimed 
by him are sufficient to outweigh the harm 
that his conduct is designed to produce. In 
deciding this issue, the nature of his con-
duct is an important factor.  

g. Contracts terminable at will. [The 
tort applies to] a contract that, by its 
terms or otherwise, permits the third per-
son to terminate the agreement at will. 
Until he has so terminated it, the contract 
is valid and subsisting, and the defendant 
may not improperly interfere with it. The 
fact that the contract is terminable at will, 
however, is to be taken into account in de-
termining the damages that the plaintiff 
has suffered by reason of its breach. 

One’s interest in a contract terminable 
at will is primarily an interest in future 
relations between the parties, and he has 
no legal assurance of them. For this rea-
son, an interference with this interest is 
closely analogous to interference with 
prospective contractual relations. (See § 
766B). If the defendant was a competitor 
regarding the business involved in the 
contract, his interference with the contract 
may be not improper. (See § 768, especial-
ly Comment i).... 

i. Actor’s knowledge of other’s contract. 
To be subject to liability under the rule 
stated in this Section, the actor must have 
knowledge... that he is interfering with 
the performance of [a] contract....  

j. Intent and purpose. The rule stated 
in this Section is applicable if the actor 
acts for the primary purpose of interfering 
with the performance of the contract, and 
also if he desires to interfere, even though 
he acts for some other purpose in addi-
tion... [But it] applies also ... [when] the 
actor ... [merely] knows that the interfe-
rence is certain or substantially certain to 
occur as a result of his action.... 

The fact that this interference with 
the other’s contract was not desired and 
was purely incidental in character is, 
however, a factor to be considered in de-
termining whether the interference is im-
proper. If the actor is not acting criminally 
nor with fraud or violence or other means 
wrongful in themselves but is endeavoring 

to advance some interest of his own, the 
fact that he is aware that he will cause in-
terference with the plaintiff’s contract 
may be regarded as such a minor and in-
cidental consequence and so far removed 
from the defendant’s objective that as 
against the plaintiff the interference may 
be found to be not improper.  

k. Means of interference.... The interfe-
rence is often by inducement. The in-
ducement may be any conduct conveying 
to the third person the actor’s desire to in-
fluence him not to deal with the other. 
Thus it may be a simple request or persu-
asion exerting only moral pressure. Or it 
may be a statement unaccompanied by 
any specific request but having the same 
effect as if the request were specifically 
made. Or it may be a threat by the actor of 
physical or economic harm to the third 
person or to persons in whose welfare he is 
interested. Or it may be the promise of a 
benefit to the third person if he will re-
frain from dealing with the other. 

On the other hand, it is not necessary 
to show that the third party was induced 
to break the contract. Interference with 
the third party’s performance may be by 
prevention of the performance, as by phys-
ical force, by depriving him of the means 
of performance or by misdirecting the per-
formance, as by giving him the wrong or-
ders or information. 

l. Inducement by refusal to deal. A re-
fusal to deal is one means by which a per-
son may induce another to commit a 
breach of his contract with a third person. 
Thus A may induce B to break his contract 
with C by threatening not to enter into, or 
to sever, business relations with B unless 
B does break the contract.  

This situation frequently presents a 
nice question of fact. While, under the rule 
stated in this Section, A may not, without 
some justification induce B to break his 
contract with C, A is ordinarily free to 
refuse to deal with B for any reason or no 
reason. The difficult question of fact pre-
sented in this situation is whether A is 
merely exercising his freedom to select the 
persons with whom he will do business or 
is inducing B not to perform his contract 
with C. That freedom is not restricted by 
the relationship between B and C; and A’s 
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aversion to C is as legitimate a reason for 
his refusal to deal with B as his aversion 
to B. If he is merely exercising that free-
dom, he is not liable to C for the harm 
caused by B’s choice not to lose A’s busi-
ness for the sake of getting C’s. 

On the other hand, if A, instead of 
merely refusing to deal with B and leaving 
B to make his own decision on what to do 
about it, goes further and uses his own re-
fusal to deal or the threat of it as a means 
of affirmative inducement, compulsion or 
pressure to make B break his contract 
with C, he may be acting improperly and 
subject to liability under the rule stated in 
this Section. 

Illustrations: 
 1. Upon hearing of B’s contract with 
C, A ceases to buy from B. When asked 
by B to explain his conduct, A replies 
that his reason is B’s contract with C. 
Thereupon B breaks his contract with C 
in order to regain A’s business. A has not 
induced the breach and is not subject to 
liability to C .... 
 2. Upon hearing of B’s contract with 
C, A writes to B as follows: “I cannot to-
lerate your contract with C. You must 
call it off. I am sure that our continued 
relations will more than compensate you 
for any payment you may have to make 
to C. If you do not advise me within ten 
days that your contract with C is at an 
end, you may never expect further busi-
ness from me.” Thereupon B breaks his 
contract with C. A has induced the 
breach and is subject to liability .... 
m. Inducement by offer of better terms. 

Another method of inducing B to sever his 
business relations with C is to offer B a 
better bargain than that which he has 
with C. Here, as in the situation dealt 
with in Comment l, a nice question of fact 
is presented. A’s freedom to conduct his 
business in the usual manner, to advertise 
his goods, to extol their qualities, to fix 
their prices and to sell them is not re-
stricted by the fact that B has agreed to 
buy similar goods from C. Even though A 
knows of B’s contract with C, he may nev-
ertheless send his regular advertising to B 
and may solicit business in normal course. 
This conduct does not constitute induce-
ment of breach of the contract. The illu-

stration below is a case of solicitation that 
does constitute inducement. 

Illustration: 3. A writes to B: “I know 
you are under contract to buy these 
goods from C. Therefore I offer you a 
special price way below my cost. If you 
accept this offer, you can break your con-
tract with C, pay him something in set-
tlement and still make money. I am con-
fident that you will find it more satisfac-
tory to deal with me than with C.” As a 
result of this letter, B breaks his con-
tract with C. A has induced the breach.... 
r. Ill will. Ill will on the part of the ac-

tor toward the person harmed is not an 
essential condition of liability under the 
rule stated in this Section. He may be lia-
ble even when he acts with no desire to 
harm the other. 

But the freedom to act in the manner 
stated in this Section may depend in large 
measure on the purposes of his conduct. 
Although the actor is acting for the pur-
pose of advancing an interest of his own, 
that interest may not be of sufficient im-
portance to make his interference one that 
is not improper and avoid liability.  

Satisfying one’s spite or ill will is not 
an adequate basis to justify an interfe-
rence and keep it from being improper. 
The presence or absence of ill will toward 
the person harmed may clarify the pur-
poses of the actor’s conduct and may be, 
accordingly, an important factor in deter-
mining whether the interference was im-
proper. 

s. “Malice.” There are frequent expres-
sions in judicial opinions that “malice” is 
requisite for liability in the cases treated 
in this Section. But ... what is meant is not 
malice in the sense of ill will but merely 
“intentional interference without justifica-
tion.” ...  

 
§ 766B. Intentional Interference 
With Prospective Contractual Re-
lation 

One who intentionally and improperly 
interferes with another’s prospective con-
tractual relation (except a contract to 
marry) is subject to liability to the other 
for the pecuniary harm resulting from loss 
of the benefits of the relation, whether the 
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interference consists of 
(a) inducing or otherwise causing a 

third person not to enter into or continue 
the prospective relation or 

(b) preventing the other from acquir-
ing or continuing the prospective relation. 

Comment: 
b. Historical development and ratio-

nale. As early as 1621 the court of King’s 
Bench held one liable to another in an ac-
tion on the case for interfering with his 
prospective contracts by threatening to 
“mayhem and vex with suits” those who 
worked for or bought from him, “whereby 
they durst not work or buy.” Garrett v. 
Taylor, 79 Eng. Rep. 485. In 1793, the 
same court held one similarly liable who 
shot at some African natives in order to 
prevent them from trading with the plain-
tiff until the debts claimed by the defen-
dant were paid. Tarleton v. McGawley, 170 
Eng. Rep. 153.... [I]n 1410 it was said that 
“if the comers to my market are disturbed 
or beaten, by which I lose my toll, I shall 
have a good action of trespass on the 
case.” 11 Hen. IV 47. An action for threat-
ening plaintiff’s tenants in life and limb 
“so that they departed from their tenures 
to the plaintiff’s damage” was not uncom-
mon, and there was a special writ adapted 
to this complaint....  

In 1853 the decision in Lumley v. Gye, 
118 Eng. Rep. 749, which involved in-
ducement of the breach of an existing con-
tract, imposed liability when the means of 
inducement were not tortious in them-
selves, and it was the intentional interfe-
rence with the relation that was the basis 
of liability. Later English decisions, and 
notably Temperton v. Russell, [1893] 1 
Q.B. 715, extended the same principle to 
interference with business relations that 
are merely prospective and potential. 

d. Intent and purpose.... The interfe-
rence with the other’s prospective contrac-
tual relation is intentional if the actor de-
sires to bring it about or if he knows that 
the interference is certain or substantially 
certain to occur as a result of his action.  

The interference, however, must also 
be improper. The factors to be considered 
in determining whether an interference is 
improper are stated in § 767. One of them 

is the actor’s motive and another is the in-
terest sought to be advanced by him. To-
gether these factors mean that the actor’s 
purpose is of substantial significance. If he 
had no desire to effectuate the interfe-
rence by his action but knew that it would 
be a mere incidental result of conduct he 
was engaging in for another purpose, the 
interference may be found to be not im-
proper.  

Other factors come into play here, 
however, particularly the nature of the ac-
tor’s conduct. If the means used is innate-
ly wrongful, predatory in character, a pur-
pose to produce the interference may not 
be necessary. On the other hand, if the 
sole purpose of the actor is to vent his ill 
will, the interference may be improper al-
though the means are less blameworthy. 
For a more complete treatment see § 767, 
especially Comment d.... 

 
§ 767. Factors In Determining 
Whether Interference Is Improper 

In determining whether an actor’s 
conduct in intentionally interfering with a 
contract or a prospective contractual rela-
tion of another is improper or not, consid-
eration is given to the following factors: 

(a) the nature of the actor’s conduct, 
(b) the actor’s motive, 
(c) the interests of the other with 

which the actor’s conduct interferes, 
(d) the interests sought to be advanced 

by the actor, 
(e) the social interests in protecting 

the freedom of action of the actor and the 
contractual interests of the other, 

(f) the proximity or remoteness of the 
actor’s conduct to the interference and 

(g) the relations between the parties. 
Comment: ... 
b. Privilege to interfere, or interference 

not improper. Unlike other intentional 
torts such as intentional injury to person 
or property, or defamation, this branch of 
tort law has not developed a crystallized 
set of definite rules as to the existence or 
non-existence of a privilege to act in the 
manner stated in §§ 766 ... or 766B. Be-
cause of this fact, this Section is expressed 
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in terms of whether the interference is 
improper or not, rather than in terms of 
whether there was a specific privilege to 
act in the manner specified. 

The issue in each case is whether the 
interference is improper or not under the 
circumstances; whether, upon a considera-
tion of the relative significance of the fac-
tors involved, the conduct should be per-
mitted without liability, despite its effect 
of harm to another. The decision therefore 
depends upon a judgment and choice of 
values in each situation. This Section 
states the important factors to be weighed 
against each other and balanced in arriv-
ing at a judgment; but it does not exhaust 
the list of possible factors. The comments 
in the Section deal with the significance of 
each of the listed factors. 

Since the determination of whether an 
interference is improper is under the par-
ticular circumstances, it is an evaluation 
of these factors for the precise facts of the 
case before the court; and, as in the de-
termination of whether conduct is negli-
gent, it is usually not controlling in anoth-
er factual situation. On the other hand, 
factual patterns develop and judicial deci-
sions regarding them also develop pat-
terns for holdings that begin to evolve 
crystallized privileges or rules defining 
conduct that is not improper. The rules 
stated in §§ 768-774 shows the results of 
the balancing process in some specific sit-
uations that have been the subject of judi-
cial decision; but they do not constitute an 
exhaustive list of situations in which it 
has been determined that an intentional 
interference with contractual relations is 
not improper. 

Ambiguity as to the scope of the privi-
leges available for the tort of intentional 
interference with an existing or prospec-
tive contractual relation has meant that at 
least some of the factors listed in this Sec-
tion are sometimes treated as going to the 
culpability of the actor’s conduct in the be-
ginning, rather than to the determination 
of whether his conduct was justifiable as 
an affirmative defense. This bears on the 
issues of whose responsibility it is to raise 
the question of culpability or justifica-
tion—that is, whether the interference 
was improper or not—in the pleadings and 

who has the burden of proof in the sense of 
the risk of nonpersuasion. 

Justification is generally treated as a 
matter of defense, but not always in the 
tort of interference with contractual rela-
tions. Thus a court that calls the tort “ma-
licious interference” and defines this as in-
terference without justification, often de-
cides that it is a part of the plaintiff’s case 
to plead and prove lack of justification. 
(See § 766, Comment s).... 

c. Nature of actor’s conduct. The na-
ture of the actor’s conduct is a chief factor 
in determining whether the conduct is im-
proper or not, despite its harm to the other 
person. The variety of means by which the 
actor may cause the harm are stated in § 
766, Comments k to [m]. Some of them, 
like fraud and physical violence, are tor-
tious to the person immediately affected 
by them; others, like persuasion and offers 
of benefits, are not tortious to him. Under 
the same circumstances interference by 
some means is not improper while interfe-
rence by other means is improper; and, 
likewise, the same means may be permiss-
ible under some circumstances while 
wrongful in others. The issue is not simply 
whether the actor is justified in causing 
the harm, but rather whether he is justi-
fied in causing it in the manner in which 
he does cause it. The propriety of the 
means is not, however, determined as a 
separate issue unrelated to the other fac-
tors. On the contrary, the propriety is de-
termined in the light of all the factors 
present. 

Thus physical violence, fraudulent mi-
srepresentation and threats of illegal con-
duct are ordinarily wrongful means and 
subject their user to liability even though 
he is free to accomplish the same result by 
more suitable means. A, C’s competitor for 
B’s business, may justifiably induce B by 
permissible means not to buy from C (see 
§ 768); he is not justified in doing so by the 
predatory means stated above.... The na-
ture of the means is, however, only one 
factor in determining whether the interfe-
rence is improper. Under some circums-
tances the interference is improper even 
though innocent means are employed. 

Physical violence. Threats of physical 
violence were the means employed in the 
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very early instances of liability for inten-
tional interference with economic rela-
tions; and interference by physical vi-
olence is ordinarily improper.... 

Misrepresentations. Fraudulent misre-
presentations are also ordinarily a wrong-
ful means of interference and make an in-
terference improper.... 

Prosecution of civil suits.... The use of 
these weapons of inducement is ordinarily 
wrongful if the actor has no belief in the 
merit of the litigation or if, though having 
some belief in its merit, he nevertheless 
institutes or threatens to institute the liti-
gation in bad faith, intending only to ha-
rass the third parties and not to bring his 
claim to definitive adjudication. A typical 
example of this situation is the case in 
which the actor threatens the other’s 
prospective customers with suit for the in-
fringement of his patent and either does 
not believe in the merit of his claim or is 
determined not to risk an unfavorable 
judgment and to rely for protection upon 
the force of his threats and harassment. 

Criminal suits.... Causing or threaten-
ing to cause, in bad faith, the institution of 
criminal prosecution is ordinarily a wrong-
ful method of interference .... 

Unlawful conduct. Conduct specifically 
in violation of statutory provisions or con-
trary to established public policy may for 
that reason make an interference impro-
per. This may be true, for example, of con-
duct that is in violation of antitrust provi-
sions or is in restraint of trade or of con-
duct that is in violation of statutes, regu-
lations, or judicial or administrative hold-
ings regarding labor relations. 

Economic pressure. Economic pressure 
of various types is a common means of in-
ducing persons not to deal with another, 
as when A refuses to deal with B if B en-
ters into or continues a relation with C, or 
when A increases his prices to B or induc-
es D not to deal with B on the same condi-
tion. Or the pressure may consist of the 
refusal to admit B to membership into a 
trade association or a professional organi-
zation, as a medical or legal association. 
The question whether this pressure is 
proper is answered in the light of the cir-
cumstances in which it is exerted, the ob-

ject sought to be accomplished by the ac-
tor, the degree of coercion involved, the ex-
tent of the harm that it threatens, the ef-
fect upon the neutral parties drawn into 
the situation, the effects upon competition, 
and the general reasonableness and ap-
propriateness of this pressure as a means 
of accomplishing the actor’s objective. 

Business ethics and customs. Violation 
of recognized ethical codes for a particular 
area of business activity or of established 
customs or practices regarding disap-
proved actions or methods may also be 
significant in evaluating the nature of the 
actor’s conduct as a factor in determining 
whether his interference with the plain-
tiff’s contractual relations was improper or 
not. 

Other aspects of actor’s conduct. It is 
often important whether the defendant 
was acting alone or in concert with others 
to accomplish his purpose. In a case in 
which other factors are otherwise evenly 
balanced, less censurable aspects of the 
actor’s conduct may sometimes tip the 
scales. 

Thus the manner of presenting an in-
ducement to the third party may be signif-
icant. There is an easily recognized differ-
ence between (1) A’s merely routine mail-
ing to B of an offer to sell merchandise at 
a reduced price, even though A knows that 
B is bound by an existing contract to pur-
chase the goods from C, and (2) A’s ap-
proaching B in person and offering ex-
pressly to sell the merchandise at such a 
low price that B can “pay any costs of get-
ting out of his contract with C and still 
profit.” The question of who was the mov-
ing party in the inducement may also be 
important. A’s active solicitation of B’s 
business is more likely to make his inter-
ference improper than his mere response 
to an inquiry from B. 

d. The actor’s motive. Since interfe-
rence with contractual relations is an in-
tentional tort, it is required that in any ac-
tion based upon §§ 766 ... or 766B the in-
jured party must show that the interfe-
rence with his contractual relations was 
either desired by the actor or known by 
him to be a substantially certain result of 
his conduct. 
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Intent alone, however, may not be suf-
ficient to make the interference improper, 
especially when it is supplied by the ac-
tor’s knowledge that the interference was 
a necessary consequence of his conduct ra-
ther than by his desire to bring it about. 
In determining whether the interference is 
improper, it may become very important 
to ascertain whether the actor was moti-
vated, in whole or in part, by a desire to 
interfere with the other’s contractual rela-
tions. If this was the sole motive the inter-
ference is almost certain to be held impro-
per. A motive to injure another or to vent 
one’s ill will on him serves no socially use-
ful purpose. 

The desire to interfere with the other’s 
contractual relations need not, however, 
be the sole motive. If it is the primary mo-
tive it may carry substantial weight in the 
balancing process and even if it is only a 
casual motive it may still be significant in 
some circumstances. On the other hand, if 
there is no desire at all to accomplish the 
interference and it is brought about only 
as a necessary consequence of the conduct 
of the actor engaged in for an entirely dif-
ferent purpose, his knowledge of this 
makes the interference intentional, but 
the factor of motive carries little weight 
toward producing a determination that 
the interference was improper. 

Motive as a factor is often closely in-
terwoven with the other factors listed in 
this Section, so that they cannot be easily 
separated. There is obviously a very inti-
mate relation between the factors of mo-
tive and of the interests that the actor is 
trying to promote by his conduct. So close 
is the relationship that the two factors 
might well be merged into a single one. 
The basis for the separation in this Sec-
tion is that the factor of motive is con-
cerned with the issue of whether the actor 
desired to bring about the interference as 
the sole or a partial reason for his conduct, 
while the factor of the actor’s interests is 
concerned with the individual and social 
value or significance of any interests that 
he is seeking to promote. 

The relation of the factor of motive to 
that of the nature of the actor’s conduct is 
an illustration of the interplay between 
factors in reaching a determination of 

whether the actor’s conduct was improper. 
If the conduct is independently wrongful—
as, for example, if it is illegal because it is 
in restraint of trade or if it is tortious to-
ward the third person whose conduct is in-
fluenced—the desire to interfere with the 
other’s contractual relations may be less 
essential to a holding that the interference 
is improper. On the other hand, if the 
means used by the actor are innocent or 
less blameworthy, the desire to accomplish 
the interference may be more essential to 
a holding that the interference is impro-
per. 

A similar interplay exists between the 
factor of motive and that of the proximity 
of the actor’s conduct to the actual interfe-
rence. If the relationship is direct and 
immediate, as when A induces B to sell a 
particular article to him, knowing that B 
is under contract to sell it to C, it makes 
no difference that A did not desire to have 
the contract broken between B and C or 
that he is quite sorry that this was a ne-
cessary consequence of his action. On the 
other hand, if in the same situation A also 
knows that C has contracted to sell the 
chattel to D and that his conduct will also 
prevent that contract from being carried 
out, this result is so consequential and in-
direct that a motive or purpose to accom-
plish that interference may be necessary 
to a finding that the interference was im-
proper. 

e. The interests of the other with which 
the actor’s conduct interferes. Some con-
tractual interests receive greater protec-
tion than others. Thus, depending upon 
the relative significance of the other fac-
tors, the actor’s conduct in interfering 
with the other’s prospective contractual 
relations with a third party may be held to 
be not improper, although his interference 
would be improper if it involved persuad-
ing the third party to commit a breach of 
an existing contract with the other. The 
result in the latter case is due in part to 
the greater definiteness of the other’s ex-
pectancy and his stronger claim to securi-
ty for it and in part to the lesser social 
utility of the actor’s conduct. 

Again, the fact that a contract violates 
public policy, as, for example, a contract in 
unreasonable restraint of trade, or that its 
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performance will enable the party com-
plaining of the interference to maintain a 
condition that shocks the public con-
science (see § 774), may justify an in-
ducement of breach that, in the absence of 
this fact, would be improper. Even with 
reference to contracts not subject to these 
objections, however, it may be found to be 
not improper to induce breach when the 
inducement is justified by the other fac-
tors stated in this Section. (See, for exam-
ple, § 770). 

f. The actor’s interest. The correlative 
of the interest with which the actor inter-
feres (see Comment e) is the interest that 
his conduct is intended to promote. Both 
are important in determining whether the 
interference is improper. And both are to 
be appraised in the light of the social in-
terests that would be advanced by their 
protection. 

Usually the actor’s interest will be 
economic, seeking to acquire business for 
himself. An interest of this type is impor-
tant and will normally prevail over a simi-
lar interest of the other if the actor does 
not use wrongful means. (See § 768). If the 
interest of the other has been already con-
solidated into the binding legal obligation 
of a contract, however, that interest will 
normally outweigh the actor’s own interest 
in taking that established right from him. 
Of course, the interest in gratifying one’s 
feeling of ill will toward another carries no 
weight. Some interests of the actor that do 
carry weight are depicted in §§ 770-773. 

In some cases the actor may be seek-
ing to promote not solely an interest of his 
own but a public interest. The actor may 
believe that certain practices used in 
another’s business are prejudicial to the 
public interest, as, for example, his main-
tenance of a gambling den in the rear 
room of his cigar store and in plain sight 
of his patrons, or his despoiling the envi-
ronment by polluting a stream or strip-
mining an area without restoring the nat-
ural conditions, or his racial or sexual dis-
crimination in his employment policy. 

If the actor causes a third person not 
to perform a contract or not to enter into 
or continue a contractual relation with the 
other in order to protect the public inter-
est affected by these practices, relevant 

questions in determining whether his in-
terference is improper are: whether the 
practices are actually being used by the 
other, whether the actor actually believes 
that the practices are prejudicial to the 
public interest, whether his belief is rea-
sonable, whether he is acting in good faith 
for the protection of the public interest, 
whether the contractual relation involved 
is incident or foreign to the continuance of 
the practices and whether the actor em-
ploys wrongful means to accomplish the 
result. 

g. The social interests. Appraisal of the 
private interests of the persons involved 
may lead to a stalemate unless the ap-
praisal is enlightened by a consideration 
of the social utility of these interests. 
Moreover, the rules stated in §§ 766-766B 
deal with situations affecting both the ex-
istence and the plan of competitive enter-
prise. The social interest in this enterprise 
may frequently require the sacrifice of the 
claims of the individuals to freedom from 
interference with their pursuit of gain. 
Thus it is thought that the social interest 
in competition would be unduly prejudiced 
if one were to be prohibited from in any 
manner persuading a competitor’s pros-
pective customers not to deal with him. 
On the other hand, both social and private 
interests concur in the determination that 
persuasion only by suitable means is per-
missible, that predatory means like vi-
olence and fraud are neither necessary nor 
desirable incidents of competition. (See 
further § 768).... 

i. Relations between the parties. The 
relation between the parties is often an 
important factor in determining whether 
an interference is proper or improper. In a 
case where A is the actor, B is the injured 
party and C is the third party influenced 
by A’s conduct, the significant relationship 
may be between any two of the three par-
ties. Thus A and B may be competitors, 
and A’s conduct in inducing C not to deal 
with B may be proper, though it would 
have been improper if he had not been a 
competitor. (See § 768). Or, if A is C’s 
business advisor, it is proper for him to 
advise C, in good faith and within the 
scope of C’s request for advice, that it 
would be to his financial advantage to 
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break his contract with B, while it would 
be improper if he were a volunteer. (See § 
772). Again, it is important whether the 
relationship between B and C is that of a 
prospective contract, an existing contract 
or a contract terminable at will. (See § 
768). 

j. Determination of whether the actor’s 
conduct is improper or not. The weighing 
process described in this Section does not 
necessarily reach the same result in re-
gard to each of the ... forms of interference 
with business relations stated in §§ 766 ... 
and 766B. As indicated in Comment e, for 
example, greater protection is given to the 
interest in an existing contract than to the 
interest in acquiring prospective contrac-
tual relations, and as a result permissible 
interference is given a broader scope in 
the latter instance. (See § 768). In some 
situations the process of weighing the con-
flicting factors set forth in this Section has 
already been performed by the courts, and 
incipient privileges and rules defining 
conduct as not improper are developing. 
When this has been accomplished and the 
scope of the more or less crystallized rule 
or privilege has been indicated by the de-
cisions, the responsibility in the particular 
case is simply to apply it to the facts in-
volved; and there is no need to go through 
the balancing process afresh. Some of the 
situations in which this development has 
occurred are stated in §§ 769-773. 

When no crystallized pattern is appli-
cable, however, the balancing process 
must be followed for the individual case. 
Though consideration must be given to the 
factors stated in this Section, generaliza-
tions utilizing a standard are sometimes 
offered. Thus, it has been suggested that 
the real question is whether the actor’s 
conduct was fair and reasonable under the 
circumstances. Recognized standards of 
business ethics and business customs and 
practices are pertinent, and consideration 
is given to concepts of fair play and 
whether the defendant’s interference is 
not “sanctioned by the ‘rules of the game.’” 
The determination is whether the actor’s 
interference is “improper” or not. But an 
attempt to apply these broad, general 
standards is materially helped by break-
ing the conflicting elements into the fac-

tors stated in this Section.... 
 

§ 768. Competition As Proper Or 
Improper Interference 

 (1) One who intentionally causes a 
third person not to enter into a prospec-
tive contractual relation with another who 
is his competitor or not to continue an ex-
isting contract terminable at will does not 
interfere improperly with the other’s rela-
tion if 

(a) the relation concerns a matter in-
volved in the competition between the ac-
tor and the other and 

(b) the actor does not employ wrongful 
means and 

(c) his action does not create or contin-
ue an unlawful restraint of trade and 

(d) his purpose is at least in part to 
advance his interest in competing with the 
other. 

(2) The fact that one is a competitor of 
another for the business of a third person 
does not prevent his causing a breach of 
an existing contract with the other from 
being an improper interference if the con-
tract is not terminable at will. 

Comment: ... 
c. Competition between actor and the 

person harmed. The rule stated in this 
Section applies whether the actor and the 
person harmed are competing as sellers or 
buyers or in any other way, and regardless 
of the plane on which they compete. Thus 
the rule applies whether the actor and the 
other are competing manufacturers or 
wholesalers or retailers or competing 
banks, newspapers or brokers. It applies 
when they are competing for the purchase 
of a farmer’s tobacco crop or cattle as well 
as when they are competing for the sale of 
the crop or cattle. It applies also to the in-
direct competition between a manufactur-
er whose goods are marketed by indepen-
dent retailers and a retailer who markets 
the competing goods of another manufac-
turer. 

d. The diverted business. The rule 
stated in this Section applies only in the 
situation in which the business diverted 
from the competitor relates to the compe-
tition between him and the actor. It does 
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not apply when the business diverted by 
the actor does not relate to his competition 
with his competitor. 

Illustrations: 
 1. A and B are competing distribu-
tors of shoes. A induces prospective cus-
tomers of B to buy shoes from A instead 
of from B. A’s interference with B’s pros-
pective business is not improper under 
the conditions stated in this Section. 
 2. A and B are competing distribu-
tors of shoes. A induces C not to pur-
chase B’s dwelling. A’s interference with 
B’s prospective business is improper un-
der the rule stated in this Section. 
 3. A is B’s employer and C is the car-
rier of A’s employer’s liability insurance. 
B, having been injured in the course of 
his employment, presents his claim. He 
rejects an offer of settlement made by C 
on the ground of its inadequacy and 
brings suit on his claim. C informs B 
that unless he will accept the settlement 
he will lose his job with A. Upon B’s re-
fusal, C causes A to discharge B by 
threatening to cancel all A’s insurance 
with C. C is subject to liability to B and 
the interference is improper under the 
rule stated in this Section. 
B and C, in Illustration 3, are in a 

bargaining struggle resembling competi-
tion. But their competition has no relation 
to B’s continued employment by A. Other 
reasons may also make for a holding that 
the interference was improper under these 
circumstances. C’s conduct may contra-
vene the public policy expressed in work-
er’s compensation legislation, or, in view 
of the relative positions of C and B, C’s 
conduct may be deemed otherwise unduly 
oppressive and unreasonable. The case 
might be different if the reason for C’s 
procuring B’s discharge were that B was a 
hypochondriac and a chronic claimant of 
work accident compensation. (See § 769).... 

e. Means of inducement.... The rule 
stated in this Section rests on the belief 
that competition is a necessary or desira-
ble incident of free enterprise. Superiority 
of power in the matters relating to compe-
tition is believed to flow from superiority 
in efficiency and service. If the actor suc-
ceeds in diverting business from his com-
petitor by virtue of superiority in matters 

relating to their competition, he serves the 
purposes for which competition is encour-
aged. If, however, he diverts the competi-
tor’s business by exerting a superior power 
in affairs unrelated to their competition 
there is no reason to suppose that his suc-
cess is either due to or will result in supe-
rior efficiency or service and thus promote 
the interest that is the reason for encour-
aging competition. For this reason eco-
nomic pressure on the third person in 
matters unrelated to the business in 
which the actor and the other compete is 
treated as an improper interference.... 

g. The actor’s purpose. The rule stated 
in this Section developed to advance the 
actor’s competitive interest and the sup-
posed social benefits arising from it. If his 
conduct is directed, at least in part, to that 
end, the fact that he is also motivated by 
other impulses, as, for example, hatred or 
a desire for revenge is not alone sufficient 
to make his interference improper. 

But if his conduct is directed solely to 
the satisfaction of his spite or ill will and 
not at all to the advancement of his com-
petitive interests over the person harmed, 
his interference is held to be improper. 
The limitation stated in Clause (d) over-
laps that stated in Clause (a). If the busi-
ness diverted by the actor relates to his 
competition with his competitor, his con-
duct will ordinarily be directed, at least in 
part, to the improvement of his position in 
the competition. And if his conduct is di-
rected to some other end, the diverted 
business will ordinarily not be related to 
that competition. (Compare § 767, Com-
ment d).... 

 
§ 769. Actor Having Financial In-
terest In Business Of Person In-
duced 

One who, having a financial interest in 
the business of a third person intentional-
ly causes that person not to enter into a 
prospective contractual relation with 
another, does not interfere improperly 
with the other’s relation if he 

(a) does not employ wrongful means 
and 

(b) acts to protect his interest from be-
ing prejudiced by the relation. 
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§ 770. Actor Responsible For Wel-
fare Of Another 

One who, charged with responsibility 
for the welfare of a third person, inten-
tionally causes that person not to perform 
a contract or enter into a prospective con-
tractual relation with another, does not 
interfere improperly with the other’s rela-
tion if the actor 

(a) does not employ wrongful means 
and 

(b) acts to protect the welfare of the 
third person.... 

Comment ... b.... The responsibility 
may exist in such relationships as those of 
parent, or person standing in loco paren-
tis, and child, of minister and member of 
his congregation, attorney and client, 
teacher and pupil or of employer and em-
ployee. The rule stated is frequently appli-
cable to those who stand in a fiduciary re-
lation toward another, as in the case of 
agents acting for the protection of their 
principals, trustees for their beneficiaries 
or corporate officers acting for the benefit 
of the corporation. 

 
§ 771. Inducement To Influence 
Another’s Business Policy 

One who intentionally causes a third 
person not to enter into a prospective con-
tractual relation with another in order to 
influence the other’s policy in the conduct 
of his business does not interfere impro-
perly with the other’s relation if 

(a) the actor has an economic interest 
in the matter with reference to which he 
wishes to influence the policy of the other 
and 

(b) the desired policy does not unlaw-
fully restrain trade or otherwise violate an 
established public policy and 

(c) the means employed are not wrong-
ful. 

Comments ... c. Actor’s purpose. The 
rule stated in this Section applies to pro-
tect the actor’s interest in the business 
policy of the person harmed. Accordingly, 
his conduct is not protected by this rule if 
his purpose is something else. But if he 
has the proper purpose, the fact that he 

also delights in the incidental harm 
caused to the other is not controlling. 

The purpose required under the rule 
stated in this Section is, then, a purpose to 
alter the other’s policy in the conduct of 
his business, such as his hours of busi-
ness, his wage policy, his sales policy, his 
employment or credit policy and so forth. 
Thus if A induces B not to sell to C in or-
der to influence C not to cut his prices be-
low his purchase price, or not to employ 
child labor, or not to be open for business 
on Wednesday afternoon during the sum-
mer, and if the conditions stated in Claus-
es (a), (b) and (c) are satisfied, A’s conduct 
is not improper. 

d. Actor’s interest.... Even when they 
are not competitors [so that § 768 doesn’t 
apply], the actor may have an interest in 
the other’s business policy. All retailers in 
a community, whether competitors or not, 
may have an interest in each other’s policy 
relative to hours of business. A wholesale 
grocer has an interest in the food manu-
facturer's marketing policy with respect to 
direct marketing to retailers, or discounts 
to chain stores, and so forth. And the em-
ployees of one retailer may have an eco-
nomic interest in the hours of employment 
maintained by a competing retailer. 

 
§ 772. Advice As Proper Or Impro-

per Interference 
One who intentionally causes a third 

person not to perform a contract or not to 
enter into a prospective contractual rela-
tion with another does not interfere im-
properly with the other’s contractual rela-
tion, by giving the third person 

(a) truthful information, or 
(b) honest advice within the scope of a 

request for the advice. 
 
§ 773. Asserting Bona Fide Claim 
One who, by asserting in good faith a 

legally protected interest of his own or 
threatening in good faith to protect the in-
terest by appropriate means, intentionally 
causes a third person not to perform an 
existing contract or enter into a prospec-
tive contractual relation with another does 
not interfere improperly with the other’s 
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relation if the actor believes that his in-
terest may otherwise be impaired or de-
stroyed by the performance of the contract 
or transaction. 

 
§ 774. Agreement Illegal Or Con-
trary To Public Policy 

One who by appropriate means causes 
the nonperformance of an illegal agree-
ment or an agreement having a purpose or 
effect in violation of an established public 
policy is not liable for pecuniary harm re-
sulting from the nonperformance. 

 
Della Penna v. Toyota Motor Sales, 
U.S.A., Inc., 11 Cal. 4th 376 (1995) 

ARABIAN, J. We granted review to 
reexamine, in light of divergent rulings 
from the Court of Appeal and a doctrinal 
evolution among other state high courts, 
the elements of the tort variously known 
as interference with “prospective economic 
advantage,” “prospective contractual rela-
tions,” or “prospective economic relations,” 
and the allocation of the burdens of proof 
between the parties to such an action. We 
conclude that those Court of Appeal opi-
nions requiring proof of a so-called 
“wrongful act” as a component of the cause 
of action, and allocating the burden of 
proving it to the plaintiff, are the better 
reasoned decisions; we accordingly adopt 
that analysis as our own, disapproving 
language in prior opinions of this court to 
the contrary.  

Such a requirement, incorporating the 
views of several other jurisdictions, much 
of the Restatement Second of Torts, the 
better reasoned decisions of the Court of 
Appeal, and the views of leading academic 
authorities, sensibly redresses the balance 
between providing a remedy for predatory 
economic behavior and keeping legitimate 
business competition outside litigative 
bounds. We do not in this case, however, 
go beyond approving the requirement of a 
showing of wrongfulness as part of the 
plaintiff’s case; the case, if any, to be made 
for adopting refinements to that element 
of the tort—requiring the plaintiff to 
prove, for example, that the defendant’s 
conduct amounted to an independently 
tortious act, or was a species of anticompe-

titive behavior proscribed by positive law, 
or was motivated by unalloyed malice—
can be considered on another day, and in 
another case.... 

[A.] John Della Penna, an automobile 
wholesaler doing business as Pacific Mo-
tors, brought this action for damages 
against defendant Toyota Motor Sales, 
U.S.A., Inc., and its Lexus division, alleg-
ing that certain business conduct of de-
fendants ... constituted an intentional in-
terference with his economic relations. 
The impetus for Della Penna’s suit arose 
out of the 1989 introduction into the 
American luxury car market of Toyota’s 
Lexus automobile. Prior to introducing the 
Lexus, the evidence at trial showed, both 
the manufacturer, Toyota Motor Corpora-
tion, and defendant, the American distrib-
utor, had been concerned about the possi-
bility that a resale market might develop 
for the Lexus in Japan. Even though the 
car was manufactured in Japan, Toyota’s 
marketing strategy was to bar the ve-
hicle’s sale on the Japanese domestic 
market until after the American rollout; 
even then, sales in Japan would only be 
under a different brand name, the “Cel-
sior.” 

Fearing that auto wholesalers in the 
United States might reexport Lexus mod-
els back to Japan for resale, and con-
cerned that, with production and the 
availability of Lexus models in the Ameri-
can market limited, reexports would jeo-
pardize its fledgling network of American 
Lexus dealers, Toyota inserted in its dea-
lership agreements a “no export” clause, 
providing that the dealer was “authorized 
to sell [Lexus automobiles] only to cus-
tomers located in the United States. 
[Dealer] agrees that it will not sell [Lexus 
automobiles] for resale or use outside the 
United States. [Dealer] agrees to abide by 
any export policy established by [distribu-
tor].” 

Following introduction into the Ameri-
can market, it soon became apparent that 
some domestic Lexus units were being di-
verted for foreign sales, principally to Ja-
pan. To counter this effect, Toyota manag-
ers wrote to their retail dealers, reminding 
them of the “no-export” policy and explain-
ing that exports for foreign resale could 
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jeopardize the supply of Lexus automo-
biles available for the United States mar-
ket. In addition, Toyota compiled a list of 
“offenders”—dealers and others believed 
by Toyota to be involved heavily in the de-
veloping Lexus foreign resale market—
which it distributed to Lexus dealers in 
the United States. American Lexus deal-
ers were also warned that doing business 
with those whose names appeared on the 
“offenders” list might lead to a series of 
graduated sanctions, from reducing a 
dealer’s allocation to possible reevaluation 
of the dealer’s franchise agreement. 

During the years 1989 and 1990, 
plaintiff Della Penna did a profitable 
business as an auto wholesaler purchasing 
Lexus automobiles, chiefly from the Lexus 
of Stevens Creek retail outlet, at near re-
tail price and exporting them to Japan for 
resale. By late 1990, however, plaintiff’s 
sources began to dry up, primarily as a re-
sult of the “offenders list.” Stevens Creek 
ceased selling models to plaintiff; gradual-
ly other sources declined to sell to him as 
well.... 

[Footnote moved into text.—ed.: The 
standard instruction governing “inten-
tional interference with prospective eco-
nomic advantage,” BAJI No. 7.82, de-
scribes the essential elements of the claim 
as (1) an economic relationship between 
the plaintiff and another, “containing a 
probable future economic benefit or ad-
vantage to plaintiff,” (2) defendant’s know-
ledge of the existence of the relationship, 
(3) that defendant “intentionally engaged 
in acts or conduct designed to interfere 
with or disrupt” the relationship, (4) ac-
tual disruption, and (5) damage to the 
plaintiff as a result of defendant’s acts. 

The modification sought by defendant 
and adopted by the trial court consisted in 
adding the word “wrongful” in element (3) 
between the words “in” and “acts.” The 
trial court also read to the jury plaintiff’s 
special jury instruction defining the 
“wrongful acts” required to support liabili-
ty as conduct “outside the realm of legiti-
mate business transactions .... The trial 
court also read to the jury plaintiff's spe-
cial jury instruction defining the “wrong-
ful acts” required to support liability as 
conduct “outside the realm of legitimate 

business transactions .... Wrongfulness 
may lie in the method used or by virtue of 
an improper motive.”] [The jury held for 
Toyota, and Della Penna appealed.—ed.]  

[B.] Tracing the origins and the cur-
rent status of the two interference torts 
[interference with contract and interfe-
rence with business relations] in 1923, 
Francis Sayre concluded that “a somewhat 
uncertain law has resulted. [¶] .... [¶] .... 
Courts still punctiliously repeat the well-
known formula which requires ‘malice,’ or 
‘without just cause’ ... as one of the re-
quirements of the tort; but there has been 
such a lack of agreement as to what con-
stitutes ‘malice’ or ‘absence of justification’ 
that such words are becoming little more 
than empty phrases .... Is it not time to 
formulate the problem of what these worn 
phrases mean?” The nature of the wrong 
itself seemed to many unduly vague, invit-
ing suit and hampering the presentation 
of coherent defenses. More critically in the 
view of others, the procedural effects of 
applying the prima facie tort principle to 
what is essentially a business context led 
to even more untoward consequences. 

Because the plaintiff’s initial burden of 
proof was such a slender one, amounting 
to no more than showing the defendant’s 
conscious act and plaintiff’s economic in-
jury, critics argued that legitimate busi-
ness competition could lead to time con-
suming and expensive lawsuits (not to 
speak of potential liability) by a rival, 
based on conduct that was regarded by the 
commercial world as both commonplace 
and appropriate. The “black letter” rules 
of the Restatement of Torts surrounding 
the elements and proof of the tort, some 
complained, might even suggest to “for-
eign lawyers reading the Restatement as 
an original matter [that] the whole com-
petitive order of American industry is 
prima facie illegal.” ...  

[In following decades,] an increasing 
number of state high courts ... redefin[ed] 
and otherwise recast[] the elements of the 
economic relations tort and the burdens 
surrounding its proof and defenses. In Top 
Service Body Shop, Inc. v. Allstate Ins. Co., 
582 P.2d 1365 (1978), the Oregon Su-
preme Court, assessing this “‘most fluid 
and rapidly growing tort,’” noted that “ef-
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forts to consolidate both recognized and 
unsettled lines of development into a gen-
eral theory of ‘tortious interference’ have 
brought to the surface the difficulties of 
defining the elements of so general a tort 
without sweeping within its terms a wide 
variety of socially very different conduct.”  

Recognizing the force of these criti-
cisms, the court went on to hold in Top 
Service that a claim of interference with 
economic relations “is made out when in-
terference resulting in injury to another is 
wrongful by some measure beyond the fact 
of the interference itself. Defendant’s lia-
bility may arise from improper motives or 
from the use of improper means. They 
may be wrongful by reason of a statute or 
other regulation, or a recognized rule of 
common law, or perhaps an established 
standard of a trade or profession. No ques-
tion of privilege arises unless the interfe-
rence would be wrongful but for the privi-
lege; it becomes an issue only if the acts 
charged would be tortious on the part of 
an unprivileged defendant.” ... 

Over the past decade or so, close to a 
majority of the high courts of American ju-
risdictions have imported into the econom-
ic relations tort variations on the Top Ser-
vice line of reasoning, explicitly approving 
a rule that requires the plaintiff in such a 
suit to plead and prove the alleged interfe-
rence was either “wrongful,” “improper,” 
“illegal,” “independently tortious” or some 
variant on these formulations.... 

In searching for a means to recast the 
elements of the economic relations tort 
and allocate the associated burdens of 
proof, we are guided by an overmastering 
concern articulated by high courts of other 
jurisdictions and legal commentators: the 
need to draw and enforce a sharpened dis-
tinction between claims for the tortious 
disruption of an existing contract and 
claims that a prospective contractual or 
economic relationship has been interfered 
with by the defendant. Many of the cases 
do in fact acknowledge a greater array of 
justificatory defenses against claims of in-
terference with prospective relations. Still, 
in our view and that of several other 
courts and commentators, the notion that 
the two torts are analytically unitary and 
derive from a common principle sacrifices 

practical wisdom to theoretical insight, 
promoting the idea that the interests in-
vaded are of nearly equal dignity. They 
are not. 

The courts provide a damage remedy 
against third party conduct intended to 
disrupt an existing contract precisely be-
cause the exchange of promises resulting 
in such a formally cemented economic re-
lationship is deemed worthy of protection 
from interference by a stranger to the 
agreement. Economic relationships short 
of contractual, however, should stand on a 
different legal footing as far as the poten-
tial for tort liability is reckoned. Because 
ours is a culture firmly wedded to the so-
cial rewards of commercial contests, the 
law usually takes care to draw lines of le-
gal liability in a way that maximizes areas 
of competition free of legal penalties. 

A doctrine that blurs the analytical 
line between interference with an existing 
business contract and interference with 
commercial relations less than contractual 
is one that invites both uncertainty in 
conduct and unpredictability of its legal 
effect. The notion that inducing the breach 
of an existing contract is simply a sub-
event of the “more inclusive” class of acts 
that interfere with economic relations, 
while perhaps theoretically unobjectiona-
ble, has been mischievous as a practical 
matter. Our courts should, in short, firmly 
distinguish the two kinds of business con-
texts, bringing a greater solicitude to 
those relationships that have ripened into 
agreements, while recognizing that rela-
tionships short of that subsist in a zone 
where the rewards and risks of competi-
tion are dominant. 

[C.] Beyond that, we need not tread 
today. It is sufficient to dispose of the is-
sue before us in this case by holding that a 
plaintiff seeking to recover for alleged in-
terference with prospective economic rela-
tions has the burden of pleading and prov-
ing that the defendant’s interference was 
wrongful “by some measure beyond the 
fact of the interference itself.” ... It follows 
that the trial court did not commit error 
when it modified BAJI No. 7.82 to require 
the jury to find that defendant’s interfe-
rence was “wrongful.” And because the in-
struction defining “wrongful conduct” giv-
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en the jury by the trial court was offered 
by plaintiff himself, we have no occasion to 
review its sufficiency in this case. The 
question of whether additional refine-
ments to the plaintiff’s pleading and proof 
burdens merit adoption by California 
courts—questions embracing the precise 
scope of “wrongfulness,” or whether a “dis-
interested malevolence,” in Justice 
Holmes’s words, is an actionable interfe-
rence in itself, or whether the underlying 
policy justification for the tort, the effi-
cient allocation of social resources, justi-
fies including as actionable conduct that is 
recognized as anticompetitive under estab-
lished state and federal positive law—are 
matters that can await another day and a 
more appropriate case. 

 
MOSK, J., concurring in the judg-

ment.... 
[A.] [T]he premise of the tort [of inten-

tional] interference with prospective eco-
nomic advantage] seems to be that, “[i]n a 
civilized community which recognizes the 
right of private property among its insti-
tutions, the notion is intolerable that a 
man should be protected by the law in the 
enjoyment of property once it is acquired, 
but left unprotected by the law in his ef-
forts to acquire it.” 

The tort’s “protectionist” premise, 
however, is at war with itself. For the per-
son who deserves protection in the acqui-
sition of property is not only the inter-
fered-with party but also the interfering 
party. Why then should the interfered-
with party receive favor, while the inter-
fering party is disfavored, by virtue of 
their respective statuses? Why should the 
interfered-with party’s acquisitive efforts 
be elevated to a kind of property interest, 
good against the world, while those of the 
interfering party are deemed illegitimate? 

It is “often assumed ... that interfe-
rence ... should produce liability because it 
is wrong to interfere. This is, however, 
very much the same as saying it is wrong 
because it is wrong.” ... Reason supports 
the conclusion that, even when there is a 
breach of contract, the interfered-with 
party should not be preferred over the in-
terfering party: the breach may be “effi-

cient.”  
[B.] Further, liability under the tort 

may threaten values of greater breadth 
and higher dignity than those of the tort 
itself. 

One is the common law’s policy of 
freedom of competition. “‘The policy of the 
common law has always been in favor of 
free competition, which proverbially is the 
life of trade. So long as the plaintiff’s con-
tractual relations are merely contem-
plated or potential, it is considered to be in 
the interest of the public that any compet-
itor should be free to divert them to him-
self by all fair and reasonable means.... In 
short, it is no tort to beat a business rival 
to prospective customers. Thus, in the ab-
sence of prohibition by statute, illegiti-
mate means, or some other unlawful ele-
ment, a defendant seeking to increase his 
own business may cut rates or prices, al-
low discounts or rebates, enter into secret 
negotiations behind the plaintiff’s back, 
refuse to deal with him or threaten to dis-
charge employees who do, or even refuse 
to deal with third parties unless they 
cease dealing with the plaintiff, all with-
out incurring liability.’”  

Another of these values expresses it-
self in the guaranty of freedom of speech 
in the First Amendment to the United 
States Constitution. “‘The First Amend-
ment presupposes that the freedom to 
speak one’s mind is not only an aspect of 
individual liberty—and thus a good unto 
itself—but also is essential to the common 
quest for truth and the vitality of society 
as a whole.’” The interfering party, howev-
er, often interferes by means of words. It 
has been said that, “so far as tort liability 
is imposed for the communication of facts, 
opinions or arguments, that liability is 
simply inconsistent with the law’s long 
commitment to free speech.” It matters 
not that the words in question may 
amount only to so-called “commercial 
speech.” That is because “commercial 
speech is not ‘wholly outside the protec-
tion of the First Amendment[.]’” 

A related value is found in the First 
Amendment’s guaranty of freedom of as-
sociation. “[O]ne of the foundations of our 
society is the right of individuals to com-
bine with other persons in pursuit of a 
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common goal by lawful means.” But when 
individuals join with each other to achieve 
an objective and undertake to act in the 
economic sphere, they run the risk that 
they will collectively be deemed an inter-
fering party. Thus it happened to labor 
unionists, in the decades before and after 
the turn of the century, as they engaged in 
struggle over the terms and conditions of 
employment. And thus it has happened in 
the present day as members of minority 
groups have sought to secure and exercise 
their political and civil rights. It follows 
that associational freedom, too, calls for 
the limitation of liability under the tort. 

Still another value inheres in the First 
Amendment’s guaranty of the people’s 
right to petition the government for re-
dress of grievances. This protection is one 
of our “great, ... indispensable democratic 
freedoms,” and occupies a “preferred place 
... in our scheme.” The interfering party, 
however, may interfere by raising his 
voice and expressing his views to govern-
mental authorities. To be sure, the “griev-
ances for redress of which the right of pe-
tition was insured” include “religious [and] 
political ones” and others of that stature. 
But they may embrace as well even such 
as relate merely to “business or economic 
activity.” Thus, the right of petition also 
calls for the limitation of liability under 
the tort.  

[C.] A third reason for the common 
law’s near incoherence on the tort of in-
tentional interference with prospective 
economic advantage may be discovered in 
its focus on the interfering party’s motive, 
that is, why he seeks whatever it is that 
he seeks through his interference, and on 
his moral character as revealed thereby.... 
In spite of the many words devoted to the 
topic, the focus on the interfering party’s 
motive is simply inappropriate. That is be-
cause, for present purposes, motive is al-
together immaterial.... 

 “It is a truism of the law that an act 
which does not amount to a legal injury 
cannot be actionable because it is done 
with a bad intent; that what one has a 
right to do another cannot complain of. It 
is conceded that one may lawfully per-
suade or procure another to break his con-
tract with a third person, ‘if it be done 

from good motives.’ We think the qualifi-
cation has no place in the proposition. If it 
is right, and the means used to procure 
the breach are right, the motive cannot 
make it a wrong any more than a good 
motive would justify fraud, deceit, slander, 
or violence to effect the same purpose. 
Suppose A, by fraudulent representations, 
induces B to sell him a large quantity of 
goods upon credit, intending to defraud B 
of the entire value of the goods. C, know-
ing that the representations are false, and 
not caring whether B shall lose his goods 
or not, but of unmixed malice and ill-will 
toward A, procures B to refuse to deliver 
the goods by truthfully informing B of the 
falsity of the representations made by A, 
will it be said that C is liable in an action 
brought by A? ...  

“‘Bad motive, by itself, then, is no tort. 
Malicious motives make a bad act worse, 
but they cannot make that a wrong which 
in its own essence is lawful. When in legal 
pleadings the defendant is charged with 
having wrongfully done the act com-
plained of, the words are only words of vi-
tuperation, and amount to nothing unless 
a cause of action is otherwise alleged.’” ... 

Even if it were not inappropriate, the 
focus on the interfering party’s motive 
surely has a tendency to yield untoward 
results. To understate the point, “ambigui-
ties [are] inherent in the motive inquiry 
....” ... “[P]roblems” are “inherent in prov-
ing motivation.” ... 

It may be hard for a trier of fact to dis-
cern the interfering party’s motive be-
cause of factors peculiar to the latter. That 
is true when the interfering party is an 
individual: a person’s mind and heart typ-
ically reveal themselves and conceal 
themselves at one and the same time. It is 
truer still when the interfering party is a 
group of individuals: many minds and 
hearts are then involved, and they cannot 
simply be added up. And, of course, it is 
truest when the interfering party is a cor-
poration or similar entity: the “mind” and 
“heart” of such a one is purely fictive. 

It may also be hard for a trier of fact to 
discern the interfering party’s motive be-
cause of factors peculiar to itself. Certain-
ly, motive may be spoken of as a fact. But 
it implicates a rich variety of values. As a 
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result, it allows and perhaps even invites 
the trier of fact to pass a kind of moral 
judgment on the interfering party as such-
a judgment that, whether scrupulously 
fair and strictly impartial, on the one side, 
or passionately sympathetic or blindly pre-
judiced, on the other, is simply of no con-
sequence here. For the “law has no roving 
commission to root out bad people or 
people whose minds may harbor bad 
thoughts.” Neither does it undertake to se-
lect for reward people of the opposite sort. 
Indeed, it has “generally shared” “the be-
lief ... that it is impermissible for” it “to 
judge one’s person rather than one’s con-
duct.” Thus, it treats all as equal before its 
bar, whether some may seem to be “small 
dealers and worthy men” and others “ra-
pacious monopolists.” 

The untoward results of the focus on 
the interfering party’s motive may present 
themselves in individual cases in the form 
of arbitrary and capricious outcomes. In 
matters in which the trier of fact believes 
it has discerned good motive or at least 
persuades itself it has, an interfering par-
ty who has both engaged in objectively bad 
conduct and produced objectively bad con-
sequences may evade liability for injury. 
By contrast, in matters in which it adopts 
a contrary view, an interfering party who 
has neither engaged in such conduct nor 
produced such consequences may be made 
to pay for what is simply damnum absque 
injuria. In a word, much may depend on 
mere appearances and perceptions and on 
nothing more. 

Such untoward results, however, will 
not confine themselves to individual cases 
but will spread generally to deter what 
should be encouraged and also to encour-
age what should be deterred. The example 
of the interfering party who has both en-
gaged in objectively bad conduct and pro-
duced objectively bad consequences, but 
has nevertheless evaded liability, may 
lure others to follow in his steps, and the-
reby cause detriment to society as a whole. 

Conversely, the example of the inter-
fering party who has neither engaged in 
such conduct nor produced such conse-
quences, but has still been made to pay, 
may serve to turn aside others, and there-
by deny the community the benefit of good 

acts and good effects or at least the free-
dom to do as one chooses when he does no 
injury. Moreover, the example of both may 
lead to further social costs, as “properly 
motivated actors” take “precautions ... to 
avoid liability” that they should not be ex-
posed to, and actors otherwise motivated 
fabricate schemes to escape responsibility 
that they deserve. ... 

[We should reformulate the tort to re-
quire] objective, and unlawful, conduct or 
consequences.9 ... [T]he tort may be satis-
fied by intentional interference with pros-
pective economic advantage by indepen-
dently tortious means.... “For instance, 
fraudulent misrepresentations made” by 
the interfering party to a “third party are 
improper means of interference ... whether 
or not the third party can show reliance 
injurious to himself.”  

It also follows that the tort may be sa-
tisfied by intentional interference with 
prospective economic advantage through 
restraint of trade, including monopoliza-
tion.... 

So reformulated, the tort can be dis-
tinctly stated and consistently applied. 
The independently tortious means that 
commonly appear in this context, includ-
ing assault and battery, defamation, and 
fraud and deceit, are well defined and long 
settled. Surely, one would not be left to 
the scant “guidance” of the so-called 
“‘business ethics’ standard,” which pre-
supposes that “[t]he nature of the conduct 
which is acceptable today may ... prove 
unacceptable tomorrow.” Also, restraints 
of trade may be “measured by objective 
economic criteria.” Decisions under federal 
antitrust statutes ... prove the point 
beyond question.... 

[Unlike the majority,] I would not 
adopt the “standard” of “wrongfulness.” As 
I have noted, the term and its cognates 
are inherently ambiguous. They should 
probably be avoided. They should surely 
not be embraced.... 

 

 
9 [We need not address] whether the re-

lated tort of intentional interference with con-
tract should be reformulated to require objec-
tive, and unlawful, conduct or consequences.... 
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[Note: Korea Supply Co. v. Lockheed 
Martin Corp., 63 P.2d 937 (Cal. 2003), lat-
er concluded that an act is “independently 
wrongful” for purposes of interference 
with prospective economic advantage “if it 
is unlawful, that is, if it is proscribed by 
some constitutional, statutory, regulatory, 
common law, or other determinable legal 
standard,” as opposed to “merely a product 
of an improper, but lawful, purpose of mo-
tive.”—ed.] 

 
Alyeska Pipeline Serv. Co. v. Auro-
ra Air Serv., Inc., 604 P.2d 1090 
(Alaska 1979) 

On May 14, 1974, Alyeska and RCA 
executed a contract which provided that 
RCA would construct, operate, and main-
tain a communications system along the 
Trans-Alaska Pipeline. The contract set 
forth that RCA would furnish all supervi-
sion, engineering, labor, and transporta-
tion necessary to perform the contract. In 
fulfilling the transportation requirements 
of the Alyeska-RCA contract, RCA ex-
ecuted a contract on October 3, 1974, with 
Aurora. 

The Aurora-RCA contract, in part, 
provided: 

Contractor hereby agrees to furnish one 
(1) Cessna 207 aircraft with pilot, parts, 
and accessories to provide aircraft ser-
vice to transport RCA-Alascom equip-
ment, supplies, and personnel along the 
pipeline route as designated by RCA-
Alascom. 
Article 13 of the contract, “Optional 

Termination,” provided that the contract 
could be terminated at RCA’s option.1 

Prior to the execution of the Aurora-
RCA and Alyeska-RCA contracts, Aurora 
and Alyeska had a contractual relation-
ship under which it was agreed that Auro-
ra would provide non-exclusive air service 
to Alyeska. In the spring of 1975 a pay-
ment dispute arose under this contract be-
tween Aurora and Alyeska. Shortly after 

 

                                                     

1 ... “Should RCA Alascom determine that its 
best interest will be served by terminating the 
work outlined in the Scope of Effort, then it 
may be terminated in whole or in part by writ-
ten notice to Contractor....” 

Aurora commenced a suit seeking recov-
ery, Alyeska paid Aurora the sum it 
claimed was due. 

In October, 1975 Alyeska took over the 
transportation requirements of its con-
tract with RCA pursuant to a provision in 
the contract which provided: 

Engineer [Alyeska] shall have the right 
at any time, to make changes in Work. 
To the extent that these affect the con-
tractor price, and scheduled completion 
date, appropriate adjustments will be 
made. Engineer shall prepare all 
changes in writing and shall have the 
option of requiring contractor to suspend 
any affected work pending preparation 
by CONTRACTOR [RCA] and valuation 
by ALYESKA of the effect of the pro-
posed CHANGES on cost and schedule. 
Shortly thereafter RCA, prompted by 

Alyeska’s election to take over the air 
transportation service, exercised its option 
to terminate its contract with Aurora. 

The present controversy centers 
around the intentions of Alyeska in inter-
fering with the Aurora-RCA contract. 
Alyeska claims that it had an absolute 
right under its contract with RCA to take 
over the air transportation function. Al-
ternatively, it argues that it was justified 
in doing so by economic and safety consid-
erations. Aurora contends that Alyeska 
was motivated by spite, resulting from the 
earlier dispute between Aurora and 
Alyeska.... 

[The trial] court agreed that Alyeska 
could change the transportation require-
ments under the Alyeska-RCA contract,2 
but it held that a jury question was pre-
sented as to whether Alyeska had done so 
in good faith. Therefore, the motion for 
summary judgment was denied. Alyeska 
challenges this ruling. 

[A.] The unilateral right to modify the 

 
2 ... Aurora argued that the provision of the 
Alyeska-RCA contract permitting Alyeska to 
unilaterally change the scope of the “work” was 
not intended to cover the transportation func-
tion, and that this could only be altered by mu-
tual agreement between Alyeska and RCA. The 
trial court rejected this argument and a deter-
mination of that question is not necessary to 
the decision of this appeal. 
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Alyeska-RCA contract, accepting the su-
perior court’s ruling that there was no 
ambiguity in regard to the interpretation 
of “work,” was vested in Alyeska, but it 
had to be exercised in good faith. We reject 
Alyeska’s contention that a privilege aris-
ing from a contractual right is absolute 
and may be exercised regardless of motive. 
It is a recognized principle that a party to 
a contract has a cause of action against a 
third party who has intentionally procured 
the breach of that contract by the other 
party without justification or privilege. 
The weight of recent authority holds that 
even though a contract is terminable at 
will, a claim of unjustifiable interference 
can still be made, for “(t)he wrong for 
which the courts may give redress in-
cludes also the procurement of the termi-
nation of a contract which otherwise 
would have (been) continued in effect.” We 
choose to follow this trend and thus adopt 
the view espoused by Prosser: 

Since Lumley v. Gye there has been gen-
eral agreement that a purely ‘malicious’ 
motive, in the sense of spite and a desire 
to do harm to the plaintiff for its own 
sake, will make the defendant liable for 
interference with a contract. The same is 
true of mere officious intermeddling for 
no other reason than a desire to inter-
fere. On the other hand, in the few cases 
in which the question has arisen, it has 
been held that where the defendant has 
a proper purpose in view, the addition of 
ill will toward the plaintiff will not de-
feat his privilege.... [T]he court may well 
look to the predominant purpose under-
lying the defendant’s conduct. 
[B.] Alternatively, Alyeska asserts 

that its overriding economic and safety in-
terests constituted a sufficient privilege to 
require dismissal of Aurora’s action as a 
matter of law. One is privileged to invade 
the contractual interest of himself, others, 
or the public, if the interest advanced by 
him is superior in social importance to the 
interest invaded. However, if one does not 
act in a good faith attempt to protect his 
own interest or that of another but, ra-
ther, is motivated by a desire to injure the 
contract party, he forfeits the immunity 
afforded by the privilege. 

The question of justification for invad-
ing the contractual interest of another is 

normally one for the trier of fact, particu-
larly when the evidence is in conflict. In 
the case at bar, the central factual issue, 
as to which there was evidentiary conflict, 
was whether Alyeska was genuinely fur-
thering its own economic and safety inter-
ests or was using them as a facade for in-
flicting injury upon Aurora. There was 
sufficient evidence upon which the jury 
could properly find that Alyeska was act-
ing out of ill will towards Aurora, rather 
than to protect a legitimate business in-
terest.5 The trial judge correctly denied 
Alyeska’s motion for summary judgment 
and submitted this issue to the jury.... 

Alyeska [also] argues that Aurora’s 
evidence of the termination of its contract, 
intentionally procured, made out a prima 
facie case, that the burden of proof shifted 
to Alyeska to show justification, and that 
Alyeska satisfied that requirement by 
producing evidence of its contract with 
RCA and its primary interest in the per-
formance of the RCA contract. It is urged 
that if, in spite of such evidence, the good 
faith of Alyeska was still a valid issue, the 
burden of proving Alyeska’s lack of good 
faith should have shifted back to Aurora.... 

[W]hen a prima facie case is made out 
by showing that a breach was intentional-
ly procured, it is incumbent upon the de-
fendant to show justification.... The issue 
presented here was whether Alyeska real-
ly did exercise its rights in good faith or 
whether it acted from an ulterior motive. 
We think that such proof goes to the ques-
tion of justification, and that it was not 
part of Aurora’s prima facie case, which 
only requires a showing that a breach was 
intentionally procured. Nor do we think 
that Alyeska has submitted sufficient 
proof of justification to trigger another 
shifting of the burden of proof and to re-
quire Aurora to rebut such evidence....

 
5 Alyeska maintains that its primary consider-
ation in taking over the air transportation was 
safety. Aurora presented evidence that its safe-
ty record was far better than that of the 
Alyeska contracted aircraft that replaced it. 
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39. Mon., Nov. 23 (first 2/3 of the class): Alienation of Affections and 
Criminal Conversation 

Read Fitch v. Valentine below. 
 
Alienation of affections basically consists of a defendant’s (1) wrongfully (2) causing 

plaintiff (3) to lose the affection and often company of the plaintiff’s spouse. In principle, it 
could apply to supposedly meddling in-laws, and has sometimes been applied that way, 
though if the in-laws are looking out for their married child’s best interest such behavior 
might not be “wrongful.” In practice, it has generally been applied to lovers who seduce one 
spouse away from the other (if it can be shown that they caused the alienation, rather than 
that a preexisting alienation of the spouses caused one spouse to be interested in the defen-
dant’s attentions). The related tort of criminal conversation basically consists of a defen-
dant’s having adulterous sex with plaintiff’s spouse; but for our purposes, we’ll treat that as a 
subset of alienation of affections (which is indeed the approach in some states). 

These torts have been largely abolished, but remain recognized in Hawaii, Illinois, Mis-
sissippi, New Mexico, North Carolina, South Dakota, and Utah. And they are not infrequent-
ly litigated, especially in North Carolina: A 2006 article in the Greensboro News & Record 
reports that “People filed an average of 245 such suits per year in North Carolina between 
2000 and 2005, according to data provided by the state Administrative Office of the Courts.” 

By way of comparison, the well-established right of publicity tort seems to be litigated 
much less often (2 cases since 2000 in the NC-CS and NC-TRIALORDERS Westlaw databas-
es, as opposed to 38 for the alienation of affections). Even on a national basis, an ALLCASES 
search for sy(“right of publicity” ((misappropriat! appropriat!) +5 (name likeness image))) & 
date(> 1/1/2000) yielded 150 cases, while sy((alienat! +3 affection) "criminal conversation") 
& date(> 1/1/2000) yielded 66, of which 50 were in jurisdictions that still recognize one or 
both of those torts. So there’s life in this old tort yet, though query whether there should be. 

Pedagogical goals: (1) Throughout most of the class, we’ve discussed how tort law has 
substantively expanded, so that formerly nontortious behavior is now treated as tortious. It’s 
easy to assume, even unconsciously, that this trend is natural, irreversible, and right. But 
these torts help illustrate that torts could also be abrogated, either through judicial or statu-
tory decision. (This has also happened in narrower contexts as to negligence and strict liabili-
ty—consider, for instance, some tort reform proposals that have capped damages.) And con-
sidering the rejection of these torts might lead us to ask, especially in the coming units: 
Should any other torts be rejected or dramatically narrowed as well? 

(2) The rejection of these torts also leads us to ask: Why would courts or legislatures re-
ject liability for behavior that is pretty clearly wrongful (which adultery is, even if some 
forms of alienation of affections might not be), and that is pretty clearly emotionally damag-
ing to the victim? Did they conclude that the damage wasn’t real enough, because it isn’t 
physical? (That would also bear on some of the other torts we’ve been discussing in the last 
few units, and that we’ll discuss in the coming units.) 

Did they conclude that the behavior should be within people’s zone of liberty? (Why 
would that be so, about adultery? Also, should the same rationale apply to some of the other 
torts we discuss below?) Did they conclude there were especially severe problems of proof for 
these torts but not others? Did they have any other reasons? 

(3) And we should be open to the possibility that the progress of the law here has been 
mistaken, and should be reversed. Should states readopt the torts. Why, or why not? 

 
Fitch v. Valentine, 959 So. 2d 1012 
(Miss. 2007) 

RANDOLPH, J. [A.] ... Johnny Valentine 
filed a civil complaint against Jerry Fitch, 

Sr. in the Circuit Court of Marshall Coun-
ty, Mississippi, averring various causes of 
action, including alienation of affections. 
Valentine is a plumber, Fitch is a millio-
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naire [worth nearly $22 million] who owns 
various businesses, primarily involving oil 
and real estate. At the conclusion of a trial 
on the merits, a jury unanimously ren-
dered a verdict against Fitch and awarded 
Valentine $642,000 in actual damages and 
$112,500 in punitive damages.... 

The record reflects that Valentine and 
Sandra Day were married on February 12, 
1993. In 1995, the couple had a son to-
gether, J.V. In the spring of 1997, Sandra 
began working as a realtor for the Fitch 
Realty division of Fitch Oil Company and 
earned around $400 a week in cash, based 
upon her commissions, according to Fitch. 
Sandra testified that the adulterous affair 
with Fitch began in late 1997 or early 
1998. According to Fitch, the relationship 
commenced in 1998. Fitch testified to 
knowing that Sandra was married to Va-
lentine and that the couple had a child to-
gether. It was established at trial that 
Fitch testified at his deposition that he did 
not care if his affair with Sandra might af-
fect her marriage to Valentine. 

Valentine testified that his marriage 
to Sandra was “normal” prior to late 1998 
and early 1999. The couple shared a joint 
checking account, ate meals together, and 
engaged in sexual relations “[l]ike normal 
couples” until that time. In June of 1998, 
Sandra became pregnant. During the fall 
of 1998, Valentine suspected Sandra was 
having an affair, but she denied any such 
wrongdoing.4 In February 1999, a daugh-
ter, K.V., was presumptively born to the 
marital union. Valentine testified that, at 
that time, he believed K.V. was his child. 
He was present at the hospital for K.V.’s 
delivery and was listed as K.V.’s father on 
her birth certificate; and he loved and 
cared for K.V. According to Valentine, “a 
few weeks after [K.V.] was born” he began 
to notice changes in Sandra.... 

One night in August 1999, Sandra was 
not home by 10:30 p.m., and Valentine 
drove toward Fitch’s cabin looking for her. 
After observing Sandra driving on High-
way 4, Valentine flagged her down. Valen-
tine testified that upon being confronted 

 
4 Conversely, Sandra testified that Valen-

tine knew of her affair with Fitch at this time 
and knew that the child may have been Fitch’s. 

about an affair, Sandra once again denied 
any wrongdoing and came home with him. 
Thereafter, Valentine repeatedly request-
ed that Sandra quit her job at Fitch Real-
ty, but she consistently refused to do so.  

During this time frame, Valentine tes-
tified to finding “[t]wo or three hundred 
here and three or four hundred there, a 
thousand, $1,100 in different places” 
around their home. Sandra claimed she 
made this money at work. Valentine testi-
fied that the cash was more than he had 
previously observed her earning. Sandra’s 
co-worker Susan Fleming testified that, 
prior to the divorce, Sandra told her that 
Fitch had given her $8,000 to buy a new 
Jeep Cherokee, which she acquired soon 
thereafter. Fleming also testified that 
shortly after K.V. was born, Sandra told 
her that Fitch had purchased a baby bed, 
high chair, baby seat, baby clothes and 
other baby items for K.V. Fitch readily 
admitted to giving money to Sandra be-
tween February 1999 and August 1999. 
Fitch, however, testified that he never 
paid Sandra to date or marry him, or to 
entice her away from Valentine. 

On August 28, 1999, Valentine and 
Sandra separated. In September 1999, 
DNA testing conclusively excluded Valen-
tine as K.V.’s biological father. Nonethe-
less, Valentine still offered to raise K.V. as 
his own child if Sandra would end the 
adulterous affair with Fitch. Sandra re-
fused. 

Valentine filed for divorce on October 
28, 1999, and the divorce decree was en-
tered on November 23, 1999. The decree 
specifically stated that “[t]he evidence 
presented in open [c]ourt clearly estab-
lishes that [Valentine] is entitled to a di-
vorce on the grounds of adultery.” Prior to 
the divorce, Valentine testified that San-
dra never told him that she did not love 
him or that she wanted a divorce. He fur-
ther testified that the marriage failed be-
cause Sandra “couldn’t resist all the mon-
ey[,]” and that absent Fitch’s interference, 
the marriage would have remained intact. 

As can be expected, Sandra denied 
“selling [her] affections” and testified that 
her affections for Valentine were absent 
before the adulterous affair with Fitch 
commenced. According to her testimony, 
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she loved Valentine when they first mar-
ried. By the time J.V. was born, however, 
Sandra said the marriage was only “okay.” 
She stated: “[b]efore his gambling prob-
lem, Johnny loved to be with his buddies. 
He would not come home from work. He 
would drink. There’s been occasions where 
I’ve gone looking for Johnny when he was 
with his buddies, and his remark was, I 
embarrassed him by coming to where he 
was to try to get him to come home to be 
the husband that he should be.”6 

Sandra further testified that, at that 
time, she “was still, obviously, in love with 
him. I tried to get him to change and be 
different, but ... he didn’t.” Sandra said 
the breaking point came in January 1996, 
when she went to a casino looking for Va-
lentine. She claims to have told him that if 
he did not leave the casino at that moment 
then their marriage was over. When he 
did not leave, Sandra states that “I didn’t 
care if he went every night, and that’s 
when our marriage was over[,]”7 although 
she further testified that their sexual rela-
tionship did not effectively end until 1997 
or 1998. According to Sandra, the couple 
“separated [on] several occasions about 
[gambling], and he would promise that he 
would get help, and he didn’t....” Valentine 
denied having a gambling problem or that 
the couple ever separated. 

Sandra asserted that the adulterous 
relationship with Fitch, which she claims 
to have initiated, was caused by her un-
happy marriage to Valentine. Further-
more, while she and Fitch engaged in sex 
two or three times a week, she maintained 
that the adulterous sexual activity had no 
effect on her alleged nonexistent desire to 
have sex with Valentine. 

On December 21, 1999, Valentine filed 

 

                                                     

6 Valentine denied drinking to an extent 
that it interfered with his marriage or job, and 
further testified that he did not recall Sandra 
confronting him about going out with his 
friends. 

7 Valentine testified that he did not recall 
Sandra confronting him about gambling in 
this, or any other, instance. Despite the claim 
that Valentine’s gambling instigated Sandra’s 
loss of affection, she failed to offer any evidence 
of gambling debts. 

suit against Fitch alleging various causes 
of action, including alienation of affec-
tions.... 

[B.] Without question, Mississippi’s 
recognition of the tort of alienation of af-
fections places it among the minority of 
states. Chief Justice (then Justice) Smith 
wisely responded [in an early case] to the 
“everybody else is doing it, so should I” 
view, by stating: “[w]hile I agree that it 
appears society’s moral values have 
changed during modern times, I do not be-
lieve Mississippi should get aboard this 
runaway train. I would also not take away 
an offended spouse’s only legal means to 
seek redress in our courts for the wrongful 
conduct of a third party who wilfully and 
intentionally interferes in and aids in de-
stroying a marriage.”11 

In retaining the tort, this Court has 
stated that “the purpose of a cause of ac-
tion for alienation of affection is the ‘pro-
tection of the love, society, companionship, 
and comfort that form the foundation of a 
marriage....’”10 ... Justice Smith’s special 
concurrence in [an earlier case] explained 
the justification and need for continued 
recognition of the tort of alienation of af-
fections, stating: 

[S]hould an individual be allowed to in-
trude upon a marriage to such an extent 
as to cause it to come to an end? Does a 
spouse have a valuable interest in a 
marriage that is worthy of protection 
from the intruding third party? In my 
view, the answer to both questions is in 
the affirmative. The traditional family is 
under such attack both locally and na-
tionally these days that this Court should 
not retreat now from the sound view of 

 
11 I cannot adopt the position of a majority 

of states and minimize this activity which the 
legislature has defined as a crime against pub-
lic morals and decency, and declared its penal-
ty comparable to similar conduct between a 
teacher and pupil or a guardian and ward. The 
Legislature has not seen fit to join the throngs 
who say these are only “affairs of the heart,” 
“flings,” or “stepping out,” as a means of at-
taching validity to such conduct. 

10 The tort of alienation of affections is 
equally applicable to women as men, avoiding 
any archaic notion that a wife is the property 
of her husband. [Footnote moved.—ed.] 
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the tort of alienation of affections es-
poused by this Court ... as entitling a 
spouse to “protection of the love, society, 
companionship, and comfort that form 
the foundation of a marriage.” I do not 
believe that under the compelling facts 
of this particular case this Court should 
hold that the doctrine of alienation of af-
fections has outlived its usefulness as a 
deterrent protecting the marital rela-
tionship of a husband and wife in cases 
where the facts clearly warrant. 
 In addition to protecting the marriage 

relationship and its sanctity, the tort of 
alienation of affections also provides an 
appropriate remedy for intentional con-
duct which causes a loss of consortium.... 
“[I]n tort cases where a spouse is injured, 
the other spouse often has a separate 
claim for loss of consortium. Most of these 
losses are caused by a defendant’s negli-
gence. In alienation of affection—an inten-
tional tort—a defendant’s intentional con-
duct causes the loss. It is inconsistent [if] 
the law compensates for negligent conduct 
causing a loss of consortium, but ... does 
not compensate for intentional conduct 
causing the same loss.” Therefore, in the 
interest of protecting the marriage rela-
tionship and providing a remedy for inten-
tional conduct which causes a loss of con-
sortium, this Court declines the invitation 
to abolish the common law tort of aliena-
tion of affections in Mississippi.12 Aliena-
tion of affections is the only available ave-
nue to provide redress for a spouse who 
has suffered loss and injury to his or her 
marital relationship against the third par-
ty who, through persuasion, enticement, 
or inducement, caused or contributed to 

 
12 One dissent suggests that “these suits 

inevitably do more to hurt families than to help 
them.” I find more persuasive the counter-
argument that damage actually arises from the 
adulterous conduct which first violates, and 
then destroys, the trust of not only the partici-
pants, but also of their respective families. To 
minimize and cast as theoretical the obvious 
negative consequences, such as the erosion of 
the marital relationship and the disruption to 
family unity ignores these empirical truths. 
The dissent’s fatalistic presupposition that 
marriages experiencing affairs will “crash and 
burn,” fails to recognize the reality of forgive-
ness and reconciliation. 

the abandonment of the marriage and/or 
the loss of affections by active interfe-
rence.... 

[C.] The commonly stated elements of 
the tort of alienation of affections are “(1) 
wrongful conduct of the defendant; (2) loss 
of affection or consortium; and (3) causal 
connection between such conduct and 
loss.” This Court has recognized that per-
suasion, enticement, or inducement which 
causes or contributes to the abandonment 
is a necessary component of “wrongful 
conduct.” ... [I]n order “to maintain this 
action it must be established that the hus-
band [wife] was induced to abandon the 
wife [husband] by some active interference 
on the part of the defendant.” ... 

[V]iewing the testimony and evidence 
presented at trial “in the light most favor-
able” to Valentine, a reasonable juror 
could conclude that all elements of the tort 
of alienation of affections were met. The 
“wrongful conduct of the defendant” ... was 
satisfied by introduction of evidence sup-
porting a finding that Fitch’s acts of per-
suasion, enticement, or inducement 
caused or contributed to an adulterous re-
lationship between Fitch and Sandra, 
which subsequently was admitted. The 
judgment of divorce provided that “[t]he 
evidence presented in open [c]ourt clearly 
establishes that [Valentine] is entitled to a 
divorce on the grounds of adultery.” 

Furthermore, Valentine testified that 
after K.V. was born he began finding large 
sums of money throughout the home, 
which Sandra claimed to have made at 
work. The amount of cash he found far ex-
ceeded what he had previously observed 
Sandra earning. Fitch testified to giving 
Sandra money between February 1999 
and August 1999. Moreover, Fleming tes-
tified that Sandra told her she was given 
$8,000 by Fitch with which to buy a new 
Jeep Cherokee. Soon thereafter, Sandra 
acquired a new Jeep Cherokee. Finally, 
Fleming testified that Sandra told her 
“that if she did quit [working for Fitch], 
she was afraid that Mr. Fitch would have 
[the child] taken away from her.” Valen-
tine testified his marriage failed because 
Sandra “couldn’t resist all the money [,]” 
and, absent Fitch, his marriage would 
have remained intact. This satisfies the 
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additional element of persuasion, entice-
ment, or inducement, when viewed “in the 
light most favorable,” to Valentine. 

The key issue is the “causal connection 
between such conduct and loss.” In short, 
when did the loss of society, companion-
ship, aid, services, support, and the re-
maining components of loss of affection 
and consortium occur? Was it before or af-
ter Sandra became involved with Fitch? If 
after, did Fitch’s wrongful conduct lead to 
Sandra’s loss of affection or consortium? 

Again, the testimony must be viewed 
“in the light most favorable,” to Valentine. 
Even though the marriage may have been 
“on the rocks,” there is no proof that aid, 
services, support, or the right to live in the 
same house and eat at the same table had 
been lost until after the wrongful conduct, 
even though Sandra asserted that she lost 
affection for Valentine in January of 1996. 
Around that time, she allegedly went to 
the casino, told Valentine that if he did 
not leave with her their marriage was 
over, and he did not leave. From that 
point on, which predated her introduction 
to Fitch, she claims not to have “care[d] if 
he went every night, and that’s when our 
marriage was over.” However, Valentine 
testified that, prior to K.V.’s birth, his 
marriage to Sandra, while not perfect, was 
“normal.” He stated that they had regular 
sexual relations prior to K.V.’s birth, 
shared a joint checking account, ate meals 
together, never separated, and that he 
loved Sandra. Only after K.V. was born 
did Valentine begin to notice changes in 
Sandra. The “loss of affection or consor-
tium” was unquestionably present. 

 
DICKINSON, J., concurring in the judg-

ment.... The tort called alienation of affec-
tions originated in the English common 
law, when wives were considered their 
husbands’ property. A third party who ac-
tively interfered with a marriage by per-
suading a wife to leave her husband was 
considered to have deprived the husband 
of his property. A brief overview of the de-
velopment of common law alienation ac-
tions is in order to explain and provide an 
historical backdrop for the discussion to 
come. 

In order to maintain pure bloodlines 
and discourage adultery, Teutonic tribes 
required a wife’s lover to compensate the 
husband for his wife’s infidelity, allowing 
the husband to buy a new wife and ensure 
the legitimacy of his offspring. The Anglo-
Saxons later allowed actions for marital 
interference on the premise that wives 
were valuable servants to their husbands. 
The action was analogous to a master’s 
claim “against one who enticed away his 
servant, in whose services the master held 
a quasi-property interest.” Thus, in keep-
ing with this belief, a husband could “vin-
dicate” his loss in the marital relationship 
through an action for alienation of affec-
tions, but a wife was not afforded the 
same right. 

Two centuries ago, in Hutcheson v. 
Peck, 5 Johns. 196 (N.Y. 1809), the Su-
preme Court of Judicature of New York 
applied the common law tort to an action 
by a husband who sued his wife’s father 
for attempting to alienate his wife’s affec-
tion. Although at first agreeable to his 
daughter’s marriage, the father-in-law be-
gan to question the Plaintiff’s ability to 
provide for his daughter, and changed his 
mind. He threatened his daughter’s hus-
band, going so far as to “strike” him, and 
then took his daughter into his home and 
threatened that, if she returned to her 
husband, he would not support them. 

In analyzing the claim, the court 
stated that “[i]f it was the duty of the wife 
to return to her husband, the defendant 
did an unlawful act by persuading her to 
violate that duty. If the wife was unjusti-
fiable in abandoning the plaintiff, the de-
fendant is responsible for having enticed 
and persuaded her to abandon him.” 

The court went on to state that, had 
the defendant “not been instrumental in 
procuring his daughter to live apart from 
her husband, and had he gone no further 
than to receive and support her,” the 
plaintiff would have no recovery. The 
court then stated, “[v]ery different, how-
ever, will be the conclusion, when the par-
ent unlawfully produces the separation by 
sowing the seeds of discord and hatred; 
thereby poisoning the sources of domestic 
harmony and enjoyment.”  

In Winsmore v. Greenbank (1745), the 
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... English court declared, “[t]o be sure, it 
must be an unlawful procuring ... and by 
means of [insinuations] the defendant 
[must have] persuaded the plaintiff’s wife 
to do an unlawful act....” When Mississippi 
became one of the United States, it recog-
nized and adopted most of the English 
common law. Thus, the civil cause of ac-
tion for alienation of affections traveled 
with our ancestors from England to Mis-
sissippi. Over the past two hundred years, 
however, the cause of action has fallen in-
to disfavor for several reasons. In the late 
nineteenth and early twentieth centuries, 
the Married Women’s Property Acts were 
passed, giving women the same rights to 
own property as men. This shift in the 
perception of a wife’s role in the marriage 
forced the courts to consider the continued 
viability of alienations actions. 

But instead of allowing the tort—along 
with its wife-as-chattel premise—to fade 
away, some courts began to justify aliena-
tion of affection actions as a means to pre-
serve marriages and discourage interfe-
rence by third-parties.... “[A] common 
phenomenon ... familiar to the students of 
history, is this. The customs, beliefs or 
needs of a primitive time establish a rule 
or a formula. In the course of centuries the 
custom, belief, or necessity, disappears, 
but the rule remains. The reason which 
gave rise to the rule has been forgotten, 
and ingenious minds set themselves to in-
quire how it is to be accounted for. Some 
ground of policy is thought of, which 
seems to explain it and to reconcile it with 
the present state of things and then the 
rule adapts itself to the new reasons 
which have been found for it, and enters a 
new career. The old form receives a new 
content and in time even the form mod-
ifies itself to fit the meaning which it has 
received.” 

As the Missouri Supreme Court as-
tutely noted, “When the reason for a rule 
of law disappears, so too should the rule.” 
In Mississippi, though, the legal fiction 
that the common law tort of alienation of 
affections preserves a spouse’s right to the 
mind and body of a partner continues to 
this day, only now it is masked as the 
means to stabilize the marital union. 

Right to abolish common law actions 

Because I favor strict observance of 
the constitutional separation of powers, 
reserving unto the Legislature the prerog-
ative to legislate, and claiming for this 
Court the power and duty to attend to all 
things judicial, I feel somewhat obligated 
to justify my preference that this Court, 
rather than the Legislature, abolish the 
tort. 

It appears that this Court first recog-
nized the tort of alienation of affections in 
[1927]. Notably, the Mississippi Legisla-
ture has never codified any of the so-called 
“heart balm torts,” including alienation of 
affections, and the actions remain exclu-
sively creatures of the common law.... 
“[T]the creation of common law is not a 
one-way street.... What the court gives it 
can take away....” Thus, because the com-
mon law is a creature of the courts, Eng-
lish and American, this Court and other 
courts are free to change it at will, recog-
nizing that the legislative bodies of the 
various states are also free to enact into 
statutory law any provision of the common 
law they think appropriate. 

A woman is not property, and her de-
cision to engage in and consent to extra-
marital affairs—although abhorrent to the 
majority (and to me)—should not be rele-
gated to the musings of an inferior spouse, 
incapable of making such decisions.... 

Spousal affection is incapable of theft 
[T]he tort is continued because 

“spousal affection” is characterized as 
“property” capable of theft. However, that 
premise is simply illogical. “To posit that 
one person possesses rights to the feelings 
of another is an anachronism.” Even 
though courts today do not call the alie-
nated affection “property” or “a posses-
sion,” that is how it is treated, just as it 
was when courts created the cause of ac-
tion to compensate husbands for the loss 
of their wives’ “services.” In the end, the 
successful plaintiff engages in what is es-
sentially a “sale” of his or her spouse’s af-
fections. 

Additionally, “theft” implies the taking 
of property from an unwilling owner by an 
outsider. However, the fact is that actions 
for alienation of affections arise from the 
willing participation of one spouse. While 
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the tort purportedly exists to discourage 
third-parties from disturbing the martial 
relation, in reality the marriage is unlike-
ly to weaken without one spouse actively 
consenting to the “wrongful interference.” 
“Human experience is that the affections 
of persons who are devoted and faithful 
are not susceptible to larceny no matter 
how cunning or stealthful.” 

Importantly, I do not advocate for the 
abolition of this tort because I feel defen-
dants in such suits deserve protection, or 
because I view promiscuity as harmless. I 
merely find the foundation for such 
suits—that someone should recover for an 
injury to “property” which they cannot 
own—completely erroneous. 

No evidence the tort deters wrongful in-
terference with or preserves marriage 

As the Washington Supreme Court 
noted when abolishing the tort of aliena-
tion of affections, “[t]he underlying as-
sumption of preserving marital harmony 
is erroneous.” The tort is inherently un-
planned, especially where sexual activity 
is involved, so the idea that the parties 
would contemplate the possibility of a 
lawsuit and be deterred is unrealistic. The 
truth remains that a spouse inclined to 
engage in an extramarital affair will do so, 
and even if “a would-be paramour would 
be thereby dissuaded [by the threat of 
suit], a substitute is likely to be readily 
found.”  

The theory that alienation actions 
must be retained as a means of preserving 
marriages and protecting families must 
fail for lack of support. While an admira-
ble sentiment, these suits inevitably do 
more to hurt families than to help them. 
In my view, when a marriage has crashed 
and burned, the law should not provide an 
imprimatur to fan the coals of anger and 
resentment, extending further into the fu-
ture the time when healing can begin. 
This is particularly true where children 
are involved. Enough difficulty exists al-
ready in the development of a civil rela-
tionship among divorced parents and the 
children of the marriage. 

Cause of action is primarily punitive 
and brought to gain revenge 

Despite the fact that an action for 

alienation of affections is a civil suit and 
theoretically compensatory, the true na-
ture of the claim is punitive. “The third 
party is seen as a malicious seducer 
wreaking havoc upon the harmonious ma-
rital couple. These common law actions 
thus reason that the third-party must be 
punished for his [or her] misdeeds by 
payment to the aggrieved spouse.”  

Undeniably, the primary motives in 
bringing an action for alienation of affec-
tions are to gain revenge on the unfaithful 
spouse and the defendant and to force out-
rageous settlements. Alienation of affec-
tion claims have become prime tools for 
extortion or blackmail. Such vexatious 
lawsuits can make contentious divorce 
proceedings even more bilious. The action 
can also rearrange the marital assets, 
making it difficult for a court to properly 
assess the needs and abilities of the indi-
vidual spouses. These suits are never used 
to achieve reconciliation or preserve the 
marriage; rather, they are fueled by vin-
dictiveness and a desire to destroy reputa-
tions and relationships. 

Injuries to parties’ reputations and 
dignity 

No party involved in an action for 
alienation of affections emerges un-
scathed. While the harm to the defendant 
and unfaithful spouse is clear, “the action 
[also] diminishes the plaintiff’s dignity 
and injuries his [or her] own reputation 
through the process of seeking money 
damages.” The intimate details of the 
marriage, and its breakdown, are revealed 
for all to see as the parties attempt to as-
sassinate the character of their adversa-
ries. 

Often lost in this bitter fight is the ef-
fect the suit can have on children of the 
marriage. Even beyond the mere exposure 
to the airing of their parents’ dirty laun-
dry, children can be required to testify for 
one parent or another in open court. 
Clearly, any injuries that might have been 
caused by the wrongful conduct are ex-
acerbated by alienation of affections ac-
tions. 

Difficulty of juries to properly evaluate 
alienation actions 

Alienation of affections cases present a 
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particularly difficult challenge for juries. 
As the Iowa Supreme Court observed, 
“[o]ur system of establishing facts, howev-
er, has a strong, sometimes it seems an ir-
resistible, tendency to break down in alie-
nation cases. This is because of the incen-
diary effect of the usual evidence in such 
cases. Under the established theory of re-
covery, the jury should first undertake to 
decide which came first, the marriage 
breakdown or the misconduct. But juries 
necessarily face the first determination af-
ter learning of conduct of which they 
strongly disapprove and which society 
condemns.” 

The element of “inducement” often 
proves perplexing, as the factfinder must 
determine whether the defendant or the 
alienated spouse was primarily responsi-
ble for the other spouse straying. The Ida-
ho Supreme Court cited a case to illustrate 
the dilemma where the plaintiff and 
spouse were separated, the spouse willing-
ly engaged in an affair, and yet the jury 
still found for the plaintiff.. The jury in 
this case fell into the same trap. The ma-
jority accurately points out that there was 
no evidence that Fitch “induced” Valen-
tine’s estranged wife to engage in an illicit 
affair with him. Nevertheless, the jury 
awarded Valentine $754,500, plus inter-
est, for his alleged loss. 

The awarding of damages presents 
another distinct problem in these actions, 
as no clear standards for compensating 
the plaintiff exist. This opens the door for 
quasi-punitive damage awards, disguised 
as actual damages, which are usually 
tainted by passion and prejudice. Of 
course, I can hardly blame jurors for 
struggling with this cause of action. The 
theory of recovery, itself, is flawed. 

Abolition will have no effect on right to 
recover for loss of consortium 

Abolition of the common law tort of 
alienation of affections will in no way re-
strict the right to recover for loss of con-
sortium. “The right to recover for loss of 
consortium is a factor in assessing damag-
es when the underlying liability has been 
established in a personal injury suit. Re-
nunciation of the right to recover for alie-
nation proceeds from the belief there is no 
basis for the underlying liability.” Given 

the specific attributes of an alienation ac-
tion and the right to recover for loss of 
consortium, it is not inconsistent to ab-
olish the former and continue to recognize 
the latter. 

Comparison with actions for tortious 
interference with a contractual relation-
ship is misplaced 

A claim of tortious interference with a 
contractual relationship is not comparable 
to a claim of alienation of affections. In 
contract suits, the aggrieved party can sue 
both the interferer and the other party to 
the contract. However, in alienation ac-
tions, the “other party” to the “contract” is 
the spouse (whose affection was allegedly 
alienated from the plaintiff) who is not 
subject to suit, as in true contract cases. 
As the Kentucky Supreme Court pointed 
out, “[t]his logical asymmetry has prompt-
ed the majority of jurisdictions to elimi-
nate these marital torts.” ... 

Having failed to gain agreement from 
a majority of Justices on elimination of the 
cause of action, I must now analyze the 
case before us. Despite my view that the 
cause of action for alienation of affections 
should be eliminated in Mississippi, a ma-
jority of this Court wishes it to remain vi-
able. Since my oath of office requires me to 
follow the law as it exists, not as I think it 
should be, I cannot deprive the plaintiff of 
my vote simply because my personal view 
is that the law should be changed. A vote 
to dissent would be justified in this case 
only if I conclude that the existing law has 
been improperly applied. In my view, Jus-
tice Randolph’s analysis of the law and his 
application of the law to this case is exact-
ly correct.... 

 
EASLEY, J., dissenting.... I agree that 

the Court should decline the invitation to 
abolish the tort of alienation of affec-
tions.... 

The majority correctly recognizes that 
inducement is a specifically required ele-
ment to establish alienation of affections, 
rather than alienation of affections being 
established solely from the fact that an af-
fair or sexual relationship occurred. How-
ever, the majority’s reasoning remains fa-
tally flawed. The majority focuses its rea-
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soning to establish inducement from the 
undisputed fact that Fitch is a wealthy 
man, and Sandra could not resist his mon-
ey. 

The majority misses the point that 
there must be established some “wrongful 
conduct” on the part of Fitch that 
amounted to the direct and intentional in-
terference with the marriage relationship 
and resulted in the inducement of Sandra 
to abandon Valentine by some active in-
terference on the part of Fitch. Sandra 
testified that Fitch did not ask her to leave 
Valentine, and she was the initiator of the 
eventual relationship. 

Here, the majority bases the induce-
ment on Sandra’s alleged inability to res-
ist Fitch’s money and the fact that Sandra 
had a lot of money in cash when she 
worked for Fitch. However, both Sandra 
and Fitch testified that Fitch did not give 
Sandra any money above and beyond what 
she earned in her salary from working for 
Fitch Oil Company and in commissions 
from the sale of real estate for Fitch Real-
ty. According to the record, Sandra began 
working at Fitch Oil Company sometime 
in 1997. Sandra testified that her rela-
tionship with Fitch did not start until 
sometime in the spring of 1998. She testi-
fied that she believed that she had worked 
there approximately sixteen months be-
fore she initiated flirtation and the affair 
with Fitch. Fleming, who worked as the 
bookkeeper for Fitch Oil Company testi-
fied as to how Sandra was paid her salary. 
Fleming verified that Fitch paid all his 
employees in cash. 

Fitch testified regarding the money he 
gave to Sandra before they were married. 
He stated that Sandra worked out of Fitch 
Oil Company, but she also worked in Fitch 
Realty as a realtor. Fitch stated that San-
dra, like all of his employees, was paid in 
cash for her weekly salary plus commis-
sions on what she sold. According to 
Fitch’s testimony, he never gave Sandra 
any extravagant gifts nor took any trips 
with her. He further denied that he ever 
gave Sandra $8,000 in cash to purchase a 
Jeep Cherokee. Fitch testified that he did 
not recall giving Sandra any money over 

and above her salary and commissions. 
Further, Sandra and Fitch both denied 

that Fitch had ever made any threats 
against Sandra that he would take her 
child away from her. Sandra also denied 
any physical threats from Fitch. Sandra 
testified that Fitch never asked her to 
leave Valentine. Sandra subsequently 
married Fitch after she divorced Valen-
tine, and she was still married to Fitch at 
the time of the trial. Further, Sandra met 
Valentine under similar circumstances. 

Prior to trial, Valentine filed a motion 
in limine to prevent Fitch from introduc-
ing any evidence that Valentine and his 
former wife, Sandra, engaged in and par-
ticipated in a lengthy adulterous relation-
ship prior to their marriage while Sandra 
was still married to a prior husband, Tra-
cey Hughey. After Sandra’s divorce from 
her husband, Hughey, she married Valen-
tine. The trial court granted the motion in 
limine to exclude the testimony regarding 
Valentine’s adulterous affair with San-
dra.... 

Sandra testified that she was the in-
itiator of the relationship with Fitch. This 
fact is completely ignored in its reasoning 
by the majority which acknowledges that 
the spouse must have been induced to ab-
andon the marriage. It is hard to imagine 
how Sandra was the one induced when 
she testified that she pursued Fitch, who 
was married at the time, and she was the 
initiator of their eventual relationship.... 
[Factual details omitted.—ed.] 

Here, according the record, the Valen-
tines’ marriage had deteriorated before 
Sandra began a relationship with Fitch. 
Nothing contradicted Sandra’s assertion 
that she was the initiator of the relation-
ship with Fitch. She testified that she had 
no affection left for Valentine for Fitch to 
have alienated. There is a lack of evidence 
that Fitch directly and intentionally inter-
fered the Valentines’ marriage by inducing 
Sandra’s affections. While Fitch’s and 
Sandra’s conduct is clearly not admirable, 
the evidence fails to support a claim of 
alienation of affections.... 
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40. End of Mon., Nov. 23 and Tue., Nov. 24: Invasion of Privacy—
Disclosure of Embarrassing Facts 

Read pp. 696-705, 706-09, plus the Gates case below. 
 
Concept—arguing about what should count as legally cognizable harm: In near-

ly all the cases that we’ve discussed in this class, the plaintiff had been injured in a way that 
we recognize as at least unfortunate, and usually wrongful. (That’s probably true even as to 
alienation of affections, where the chief debate is about whether the tort system is the right 
way to deal with that wrong.) The controversy has been controversy about whether the de-
fendant should be held responsible for the injury, and whether holding defendant liable will 
properly deter (as opposed to overdeterring) the injury-causing conduct. But in this unit and 
the next, we’ll look at arguments about whether some injury should be seen as in need of de-
terrence in the first place—whether it should be seen as the sort of harm that the law should 
treat as regrettable. 

Of course, a plaintiff’s hurt feelings, or sense of loss of privacy, or loss of business and so-
cial opportunities when people shun him, are “harms” in the strictly descriptive sense of leav-
ing the plaintiff worse off than he would have been without the conduct. But the same could 
be said about a plaintiff’s loss of business opportunities because a competitor outcompetes 
him, or a plaintiff’s hurt feelings when his lover decides to leave. Such descriptive being-
worse-off-as-a-result-of-defendant’s-actions is generally a necessary condition for liability, 
but not a sufficient one. 

The question rather is whether the law should treat the harms as legally actionable 
harms. And the answer turns on the answers to some subsidiary questions: Do we think that 
banning certain kinds of disclosures will help society as a whole, as opposed to just helping 
the people about whom the disclosures are made? Do we think that the disclosers have some 
sort of right, whether constitutional or moral, to speak about others? Do we think the sub-
jects have some sort of moral right not to have certain details of their lives revealed? (This 
would not be a federal constitutional right, since rights under the federal constitution gener-
ally constrain only government action.) Do we think that the disclosers’ prospective listen-
ers—e.g., Briscoe’s daughter and friends, whose scorning of Briscoe was seen as a big part of 
the harm to Briscoe—have some sort of right to hear such revelations, without interference 
from the legal system? 

Note, by the way, that a few states have expressly refused to recognize this tort. See 
Brunson v. Ranks Army Store, 73 N.W.2d 803 (Neb. 1955); Howell v. New York Post Co., 612 
N.E.2d 699 (N.Y. 1993); Hall v. Post, 372 N.E.2d 711 (N.C. 1988); Anderson v. Fisher Broad-
casting, 712 P.2d 803 (Or. 1986); Evans v. Sturgill, 430 F. Supp. 1209 (W.D. Va. 1977); see al-
so Doe v. Methodist Hospital, 690 N.E.2d 681 (Ind. 1997) (splitting 2-2-1 on whether the tort 
should be recognized, with one Justice expressing no opinion). 

First Amendment note: As with the free speech issues under the intentional infliction 
of emotional distress, our class discussion will be focused on tort law policy arguments, ra-
ther than on First Amendment doctrine. But, as I mentioned, many common free speech poli-
cy arguments can also be easily turned into tort law policy arguments, so think back on free 
speech arguments you’ve heard in the past, and see how you can apply them here. 

In addition to the doctrinal observations made in the readings for the intentional inflic-
tion of emotional distress, also keep in mind that free speech law generally protects “enter-
tainment” as much as it protects “political speech,” partly because it’s often hard to draw the 
line between the two. Winters v. New York, 333 U.S. 507 (1948). One can argue against that 
generally, or in particular contexts, but keep in mind that the argument is likely to be an 
uphill one. 

Terminological note: The right we’re discussing here is sometimes labeled the “right to 
privacy,” but we should try to avoid that as much as possible. (I know it’s hard—I often slip 
up on this myself.) The reason is that “privacy” means so many different things in the legal 
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system. 
Even in tort law, “the right to privacy” can refer to (1) the right not to have embarrassing 

facts about oneself disclosed, (2) the right not to have intrusions upon one’s seclusion (e.g., 
eavesdropping or high-magnification photography into one’s home), (3) the right not to be put 
in a false light, and (4) the right not to have one’s name and likeness used for (certain) com-
mercial purposes. The right to privacy is also a common label for (5) a federal constitutional 
right not to have the government interfere with certain actions involving one’s body (e.g., to 
get an abortion, to use contraception, to have sex, and so on). It is sometimes used to refer to 
(6) a rather ill-defined federal constitutional right to not have the government disclose cer-
tain facts (embarrassing or otherwise damaging) about you. It is also (7) often talked about 
as an aspect of the Fourth Amendment right not to have the government engage in certain 
kinds of searches and seizures of you or your property. And it is (8) an expressly recognized 
state constitutional right, of broad but uncertain scope, under several state constitutions, in-
cluding California’s. 

What’s more, not only are these rights different in scope, they are in large measure dif-
ferent in theoretical justification; the right to have an abortion, for instance, is conceptually 
quite different from the right not to have people talk about certain embarrassing facts from 
your life. So let’s try to talk about the tort we’re discussing here as the “disclosure tort” or 
perhaps the “private facts tort,” and not the “right to privacy” more broadly. 

Question: Read Gates, and think about the footnote at the end. Say that Gates had nev-
er been tried for the crime, and the documentary makers learned the facts about his partici-
pation from Gates’ friends or coworkers. Would the result be the same? Should it be? 

 
Gates v. Discovery Communica-
tions, Inc., 101 P.3d 552 (Cal. 2004) 

Plaintiff served a prison sentence of 
three years (with time off for good beha-
vior) that was imposed after he was con-
victed upon pleading guilty in 1992 to be-
ing an accessory after the fact to a murder 
for hire that occurred in 1988. The victim 
was an automobile salesman who was shot 
and killed by hired “hitmen” at the door of 
his Southern California home. A promi-
nent automobile dealer was convicted of 
masterminding the murder in order to de-
ter a class action lawsuit the victim had 
filed against an automobile dealership 
owned by the dealer’s parents. 

Plaintiff, who was employed as the au-
tomobile dealer’s assistant manager at the 
time of the murder, originally was charged 
as a coconspirator, but the charges were 
later reduced. Defendants are television 
production and transmission companies 
that aired an account of the crime in 
2001—more than a dozen years after the 
crime occurred. 

After defendants’ documentary was 
broadcast, plaintiff filed this action, ... al-
leg[ing] he was damaged by “the revela-
tion that Plaintiff pleaded guilty to being 
an accessory after the fact to a murder for 

hire plot and the airing by Defendants of 
Plaintiff’s photograph.” ... On the ground 
that “there is no authority which prec-
ludes civil liability for truthful publication 
of private facts regardless of whether the 
information is newsworthy,” ... the [trial] 
court overruled the demurrer to the inva-
sion of privacy cause of action.... The 
Court of Appeal reversed, ... [holding] 
that, as a matter of law, plaintiff could not 
prevail on his invasion of privacy cause of 
action because defendants’ disclosures 
were of truthful information contained in 
the public official records of a judicial pro-
ceeding and were, accordingly, protected 
under the First Amendment.... 

[As the Court of Appeal accurately 
said,] 

“After Briscoe v. Reader’s Digest the 
United States Supreme Court decided a 
series of cases dealing with the same 
broad issue of the tension between the 
right to privacy and the rights of free 
speech and free press. 

“In Cox Broadcasting Corp. v. Cohn, 
420 U.S. 469 (1975), a 17-year-old woman 
was killed during a rape in Georgia. The 
crime received wide press coverage but the 
name of the victim was not disclosed be-
cause of a Georgia law making it a crime 



Fall 2009 Law 140 (Torts), §§ 3, 4 (Volokh) S91 
 
to publish or broadcast such information. 
A reporter became aware of the name of 
the victim when shown an indictment in 
the case made available to him in the 
courtroom. It was undisputed that the in-
dictment was a public record available for 
inspection. The reporter’s employer broad-
cast the name of the victim. The victim’s 
father brought a privacy action. Cox ar-
gued its broadcast was privileged under 
the [First Amendment]. The Georgia trial 
court rejected the argument, stating the 
Georgia statute gave a civil remedy to 
those injured by its violation. 

 “The Supreme Court stated the issue 
was whether consistent with the [First 
Amendment] ‘a State may extend a cause 
of action for damages for invasion of pri-
vacy caused by the publication of the 
name of a deceased rape victim which was 
publicly revealed in connection with the 
prosecution of the crime.’ 

“The court first acknowledged a grow-
ing body of law recognizing a right to pri-
vacy. Cox argued the press could not be 
held criminally or civilly liable for publish-
ing information that was neither false nor 
misleading. The court noted that in defa-
mation actions truth was generally viewed 
as a defense. The court stated, however, it 
had ‘carefully’ left open the question of 
whether the Constitution required that 
truth be recognized as a defense in a de-
famation action brought by a private per-
son rather than a public figure. The court 
stated the same degree of caution should 
exist in dealing with the issue of the effect 
of truth on the tort of invasion of privacy.  

 “In this regard, the court stated: ‘Ra-
ther than address the broader question 
whether truthful publications may ever be 
subjected to civil or criminal liability con-
sistently with the [First Amendment], or 
to put it another way, whether the State 
may ever define and protect an area of 
privacy free from unwanted publicity in 
the press, it is appropriate to focus on the 
narrower interface between the press and 
privacy that this case presents, namely, 
whether the State may impose sanctions 
on the accurate publication of the name of 
a rape victim obtained from the public 
records-more specifically, from judicial 
records which are maintained in connec-

tion with a public prosecution and which 
themselves are open to public inspection. 
We are convinced that the State may not 
do so.’ 

“The court explained that the report-
ing of information concerning the opera-
tion of every part of government, including 
the judiciary, was of great importance and 
entitled to strong protection. The court 
noted that the law of privacy recognized 
that the interest in privacy fades when the 
information involved was already in the 
public record. 

“The court emphasized that by putting 
information in an official court record, the 
state must presume that the public inter-
est was being served. It stated that public 
records by their very nature are of interest 
to the public and an important benefit is 
performed when they are published. The 
court stated such reporting was important 
to our form of government and then con-
cluded: ‘In preserving that form of gov-
ernment the [First Amendment] command 
nothing less than that the States may not 
impose sanctions on the publication of 
truthful information contained in official 
court records open to public inspection.’ 

“The court stated it was reluctant to 
embark on a course that would make pub-
lic records available to the press but forbid 
their publication if offensive to the sensi-
bilities of some supposed reasonable man. 
The court stated this would make it diffi-
cult for the press to report public business 
and also stay within the law. Such a rule 
would invite timidity and self-censorship 
and would lead to the suppression of mat-
ters that would otherwise be published. 

“In Oklahoma Publishing Co. v. Dis-
trict Court, 430 U.S. 308 (1975), delin-
quency charges arising from a murder 
were brought against an 11-year-old boy. 
Members of the media were present in the 
courtroom during the detention hearing 
and learned the boys name. The name ap-
peared in newspaper stories and in radio 
and television broadcasts. At a later closed 
hearing the trial court entered an order 
enjoining the press from revealing the 
boy’s name. Oklahoma Publishing’s peti-
tion for a writ to quash the order was de-
nied by the Oklahoma Supreme Court on 
the basis that Oklahoma law required ju-
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venile proceedings be held in private un-
less ordered open by the trial court. 

“The United States Supreme Court re-
versed ... [holding] that the existence of a 
state statute requiring closed juvenile 
hearings was irrelevant since members of 
the press had lawfully been present at a 
hearing where the boy’s name was re-
vealed. The court noted the name was re-
vealed in connection with ‘“the prosecution 
of the crime,” much as the name of the 
rape victim in [Cox] was placed in the pub-
lic domain.’ The Supreme Court found the 
trial court’s order unconstitutional.  

“In Smith v. Daily Mail Publishing 
Co., 443 U.S. 97 (1979), a 15-year-old stu-
dent was shot and killed by a 14-year-old 
classmate in West Virginia. Newspaper 
reporters learned the classmate’s name 
from eyewitnesses to the crime. The assai-
lant’s name was published in the newspa-
per. Indictments were returned, alleging 
that the publication of the assailants 
name violated a West Virginia statute 
making it a crime to publish the name of 
any child connected with a juvenile pro-
ceeding without court permission.... 

“The United States Supreme Court ... 
stated that ... [as to any] sanction for the 
publication of lawfully obtained truthful 
information, any justification required a 
showing that the states action furthers a 
state interest of the ‘highest order.’ The 
state argued its interest was maintaining 
the juvenile’s anonymity as a means of 
promoting rehabilitation. The court con-
cluded this was not an interest of the 
highest order. 

“In The Florida Star v. B.J.F., 491 
U.S. 524 (1989), the court again visited 
the issue of the criminalization of the dis-
closure of the name of sex crime victims. A 
Florida statute made it unlawful to pub-
lish the name of the victim of a sexual of-
fense. A report of a rape including the 
name of the victim was inadvertently re-
leased to the press by the police depart-
ment and The Florida Star newspaper 
printed it. The rape victim sued the news-
paper for printing her name in violation of 
the nondisclosure statute. The trial court 
found the newspaper negligent per se and 
a jury awarded the plaintiff $100,000 in 
damages.... 

 “The [Supreme Court] rejected any 
rule that truthful publications may never 
be punished. It noted the court had care-
fully avoided such a pronouncement, con-
cluding that given the issues involved, it 
was better to treat situations as they 
arose and not declare categorical direc-
tives. Instead, the court crystallized a flex-
ible rule first suggested in Daily Mail, 
‘“[I]f a newspaper lawfully obtains truthful 
information about a matter of public signi-
ficance then state officials may not consti-
tutionally punish publication of the infor-
mation, absent a need to further a state 
interest of the highest order.”’ 

“The court stated such a rule giving 
great protection to the publication of law-
fully obtained truthful information was 
justified by at least three considerations. 
First, the government has sufficient 
means in most cases to sufficiently protect 
confidential information without punish-
ing its publication. Next, it does little to 
protect the right of privacy to punish the 
publication of information already availa-
ble to the public. In this regard, the court 
stated: ‘It is not, of course, always the case 
that information lawfully acquired by the 
press is known, or accessible, to others. 
But where the government has made cer-
tain information publicly available, it is 
highly anomalous to sanction persons oth-
er than the source of its release.’ 

“The court continued: ‘[I]t is a limited 
set of cases indeed where, despite the ac-
cessibility of the public to certain informa-
tion, a meaningful public interest is 
served by restricting its further release by 
other entities, like the press. As Daily 
Mail observed in its summary of Oklaho-
ma Publishing, “once the truthful infor-
mation was ‘publicly revealed’ or ‘in the 
public domain’ the court could not consti-
tutionally restrain its dissemination.”’ Fi-
nally, the court noted that punishing 
truthful information lawfully obtained 
could result in a harmful ‘“timidity and 
self-censorship”’ on the part of the press.  

“In finding that allowing damages 
against The Florida Star for publishing 
the sex crimes victim’s name was uncons-
titutional, the court addressed the issue of 
what is a ‘public interest of the highest or-
der.’ It noted that the plaintiff claimed 
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three interests advanced by Florida’s non-
disclosure law, the privacy of victims, the 
physical safety of victims and the encou-
ragement of victims to report offenses. The 
court found these interests highly signifi-
cant but, under the facts of the case before 
it, not of the highest order. The court 
noted the information was provided to the 
newspaper by the government, under Flor-
ida law the publication amounted to per se 
negligence and the nondisclosure was un-
derinclusive in that it applied only to ‘“in-
struments of mass communication.”‘ 

“In Bartnicki v. Vopper, 532 U.S. 514 
(2001), the court dealt with the protection, 
if any, given by the First Amendment to 
the disclosure of the contents of an illegal-
ly intercepted communication. In that case 
the media was provided and published the 
contents of illegally intercepted cellular 
telephone conversations between a teach-
er’s union president and the union’s labor 
negotiator concerning collective bargain-
ing matters. The officials sued various 
members of the media who published the 
intercepted communications, noting that 
such interceptions were illegal under state 
and federal law and that it was illegal for 
anyone to disclose the content of such 
communication who knew or has reason to 
know it was illegally intercepted.  

“In addressing the issue the court be-
gan by assuming that the media defen-
dants were aware the recordings were of 
illegally intercepted communications and 
that disclosing their content was illegal. 
The court also noted that the media de-
fendants lawfully obtained tapes of the 
conversation even though they knew the 
information was itself illegally inter-
cepted. The court further found that the 
content of the tapes was of public concern. 

 “The court noted the rule that absent 
a need of the highest order a state may not 
punish the publication by a newspaper of 
truthful information lawfully obtained. It 
was argued that the state had two such 
interests, removing the incentive to inter-
cept conversations and the interest in mi-
nimizing harm to persons whose conversa-
tions were intercepted. The court stated 
these interests met the constitutional test 
with regard to the person who illegally in-
tercepted the conversation. It quickly re-

jected, however, the argument that an in-
terest in removing the incentive to inter-
cept applied to one who later lawfully ob-
tained and disclosed ... the information. 

“The court stated that the issue of 
whether the states had a sufficiently high 
interest in protecting the privacy of those 
whose conversation was intercepted was a 
more difficult question. The court noted 
that allowing the disclosure of such inter-
cepted conversations might have a chilling 
effect on private speech. The court con-
cluded, however, under the facts before it, 
criminalizing disclosure of the conversa-
tions implicated the core purpose of the 
First Amendment because it punished the 
publication of truthful information of pub-
lic concern.” 

We conclude that the high court’s deci-
sion in Cox and its subsequent pro-
nouncements in Oklahoma Publishing, 
Daily Mail, The Florida Star, and Bart-
nicki have fatally undermined Briscoe’s 
holding that a media defendant may be 
held liable in tort for recklessly publishing 
true but not newsworthy facts concerning 
a rehabilitated former criminal, insofar as 
that holding applies to facts obtained from 
public official court records.... 

It is true that in subsequently articu-
lating the more general principle of which 
Cox’s rule is an instance—viz., that “state 
officials may not constitutionally punish 
publication of [truthful] information” that 
“a newspaper lawfully obtains ... about a 
matter of public significance”—the high 
court excepted circumstances involving “a 
need to further a state interest of the 
highest order.” But in light of the needs 
and interests the high court, as previously 
noted, has determined not to be “of the 
highest order” for these purposes, we con-
clude, contrary to plaintiff’s suggestion, 
that any state interest in protecting for 
rehabilitative purposes the long-term 
anonymity of former convicts falls similar-
ly short. 

Plaintiff requests that we distinguish 
Cox and its progeny on their facts, princi-
pally the fact that “all of these cases in-
volve situations in which the events re-
ported on occurred within a few days, 
weeks or months of the offending publica-
tion, not years after the fact as in Briscoe 
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....” But as the Court of Appeal below rec-
ognized, the high court has never sug-
gested, in Cox or in any subsequent case, 
that the fact the public record of a crimi-
nal proceeding may have come into exis-
tence years previously affects the absolute 
right of the press to report its contents.... 

Neither that defendants’ documentary 
was of an historical nature nor that it in-
volved “reenactments,” rather than firs-
thand coverage, of the events reported, 
diminishes any constitutional protection it 
enjoys. “[T]he constitutional guarantees of 
freedom of expression apply with equal 
force to the publication whether it be a 
news report or an entertainment feature.” 
And ... “[t]here is no indication that the 
First Amendment provides less protection 
to historians than to those reporting cur-
rent events.” ... 

We, like the high court, are “reluctant 
to embark on a course that would make 
public records generally available to the 
media but forbid their publication if offen-
sive to the sensibilities of the supposed 
reasonable man. Such a rule would make 
it very difficult for the media to inform cit-
izens about the public business and yet 
stay within the law. The rule would invite 
timidity and self-censorship and very like-
ly lead to the suppression of many items 
that would otherwise be published and 
that should be made available to the pub-
lic.” ... 

[Footnote:] [W]e have no occasion to 
consider the extent to which invasion of 
privacy claims based on publication of non 
record facts linking the plaintiff to a past 
crime, or on facts obtained from non public 
records, remain viable. 
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41. Wed.., Nov. 25: Catch-Up Day 

I recognize that this is the last class the day before a four-day weekend, and that many 
people like to turn Thanksgiving into a five-day weekend. But the law school has an express 
policy that classes should not be canceled or rescheduled simply because it is the day before 
Thanksgiving. 

 
 
 

42. Mon., Nov. 30: The Right of Publicity (Also Sometimes Known as 
the Misappropriation of Name or Likeness) 

Read the materials below—the Restatement sections, Doe v. TCI Cablevision, and C.B.C. 
Distribution & Marketing, Inc. v. Major League Baseball Advanced Media. Note that Doe v. 
TCI is probably a minority position, and one California case that it cites, Winters v. D.C. 
Comics, took a very different approach on very similar facts. So you should recognize that 
there are different views of the scope of this tort, which Doe in some measure lays out. 

Concepts: Here again we’ll see a dispute about whether the allegedly tortious behavior 
should be legally treated as wrongful in the first place; and here again we’ll also see free 
speech policy arguments. 

 
Restatement (Third) of Unfair 
Competition § 46 

One who appropriates the commercial 
value of a person’s identity by using with-
out consent the person’s name, likeness, or 
other indicia of identity for purposes of 
trade is subject to liability .... 

Comment: ... b.... Proof of deception or 
consumer confusion is not required for the 
imposition of liability under this Section 
[though it is required for some other 
trademark-related causes of action—
ed.].... 

d. Appropriation of identity. The right 
of publicity protects the commercial value 
of a person’s identity. The right is most of-
ten invoked to protect the value associated 
with the identity of a celebrity, and a few 
cases appear to require some minimum 
degree of fame or notoriety as a prerequi-
site for relief. However, the identity of 
even an unknown person may possess 
commercial value. Thus, an evaluation of 
the relative fame of the plaintiff is more 
properly relevant to the determination of 
appropriate relief.... 

In most cases an appropriation of 
identity is accomplished through the use 
of a person’s name or likeness. The person 
can be identified by a real name, nick-
name, or professional name, or by a like-
ness embodied in a photograph, drawing, 

film, or physical look-alike. In the absence 
of a narrower statutory definition, a num-
ber of cases have held that the unautho-
rized use of other indicia of a person’s 
identity can infringe the right of publicity. 
Thus, the use or imitation of a person’s 
voice or an imitation of a person’s perform-
ing persona such as Charlie Chaplin’s 
“Little Tramp” or Julius Marx’s “Groucho” 
may violate the right of publicity if used 
for purposes of trade under the rule stated 
in § 47. The use of other identifying cha-
racteristics or attributes may also infringe 
the right of publicity, but only if they are 
so closely and uniquely associated with 
the identity of a particular individual that 
their use enables the defendant to appro-
priate the commercial value of the per-
son’s identity.... 

 
Restatement (Third) of Unfair 
Competition § 47 

The name, likeness, and other indicia 
of a person’s identity are used “for purpos-
es of trade” under the rule stated in § 46 if 
they are used in advertising the user’s 
goods or services, or are placed on mer-
chandise marketed by the user, or are 
used in connection with services rendered 
by the user. However, use “for purposes of 
trade” does not ordinarily include the use 
of a person’s identity in news reporting, 
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commentary, entertainment, works of fic-
tion or nonfiction, or in advertising that is 
incidental to such uses. 

Comment: a. Use in advertising. The 
use of a person’s identity for the purpose 
of advertising goods or services marketed 
by the user is a use “for purposes of trade” 
under the rule stated in § 46.... Unautho-
rized use of a person’s identity in solicita-
tions for contributions or memberships by 
nonprofit entities such as charitable, edu-
cational, governmental, fraternal, and re-
ligious organizations also constitutes a use 
for purposes of trade. 

In some circumstances the use of 
another’s identity in advertising may not 
be actionable because of consent or other 
privilege. For example, use of a person’s 
name or likeness for the purpose of identi-
fying that person as the author or creator 
of the advertised goods is ordinarily per-
missible. Thus, a bookstore may include in 
its advertising the name and photograph 
of the author of an advertised book, and a 
movie theater may display the names and 
photographs of the actors appearing in the 
advertised motion picture. Use of anoth-
er’s name for the purpose of responding to 
statements made by that person about the 
user or the user’s goods or services is also 
permissible. 

The use of a person’s identity in news 
reporting, commentary, entertainment, or 
works of fiction or nonfiction is not ordina-
rily an infringement of the right of publici-
ty. See Comment c. Use of the person’s 
identity in advertising or promoting such 
uses is also not actionable. Thus, the use 
of a celebrity’s name or photograph in an 
advertisement for a biography of the cele-
brity or for a magazine containing an ar-
ticle about the celebrity will not subject 
the advertiser to liability for infringement 
of the celebrity’s right of publicity. 

The rule allowing use of a person’s 
identity to advertise a permissible use of 
the identity has been extended beyond ad-
vertisements for the particular work or is-
sue in which the identity is used to gener-
al advertising for the medium in which the 
use appears. A magazine soliciting sub-
scriptions, for example, may refer to a past 
article about a particular celebrity as an 
illustration of the magazine’s customary 

content. Use of another’s identity in a 
manner that falsely suggests an endorse-
ment by the identified person, however, 
will subject the user to liability for decep-
tive marketing .... 

b. Use on merchandise. The sale of 
merchandise bearing a person’s name or 
likeness ordinarily constitutes a use of the 
identity for purposes of trade under the 
rule stated in § 46. An unauthorized ap-
propriation of another’s name or likeness 
for use on posters, buttons, or other me-
morabilia is thus ordinarily actionable as 
an infringement of the right of publicity.... 
In some circumstances, however, the in-
formational content of the particular mer-
chandise or its utility to purchasers as a 
means of expression may justify the con-
clusion that the use is protected under the 
first amendment. A candidate for public 
office, for example, cannot invoke the right 
of publicity to prohibit the distribution of 
posters or buttons bearing the candidate’s 
name or likeness, whether used to signify 
support or opposition.... 

c. Use in news, entertainment, and 
creative works. The right of publicity as 
recognized by statute and common law is 
fundamentally constrained by the public 
and constitutional interest in freedom of 
expression. The use of a person’s identity 
primarily for the purpose of communicat-
ing information or expressing ideas is not 
generally actionable as a violation of the 
person’s right of publicity. 

The scope of the activities embraced 
within this limitation on the right of pub-
licity has been broadly construed. Thus, 
the use of a person’s name or likeness in 
news reporting, whether in newspapers, 
magazines, or broadcast news, does not in-
fringe the right of publicity. 

The interest in freedom of expression 
also extends to use in entertainment and 
other creative works, including both fic-
tion and nonfiction. The use of a celebri-
ty’s name or photograph as part of an ar-
ticle published in a fan magazine or in a 
feature story broadcast on an entertain-
ment program, for example, will not in-
fringe the celebrity’s right of publicity. 
Similarly, the right of publicity is not in-
fringed by the dissemination of an unau-
thorized print or broadcast biography. Use 
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of another’s identity in a novel, play, or 
motion picture is also not ordinarily an in-
fringement. The fact that the publisher or 
other user seeks or is successful in obtain-
ing a commercial advantage from an oth-
erwise permitted use of another’s identity 
does not render the appropriation actiona-
ble. 

However, if the name or likeness is 
used solely to attract attention to a work 
that is not related to the identified person, 
the user may be subject to liability for a 
use of the other’s identity in advertising. 
See Comment a. Similarly, if a photograph 
of the plaintiff is included in the defen-
dant’s publication merely for the purpose 
of appropriating the plaintiff’s commercial 
value as a model rather than as part of a 
news or other communicative use, the de-
fendant may be subject to liability for a 
merchandising use of the plaintiff’s identi-
ty. See Comment b.... 

Illustration[]: 5. A is a well-known ac-
tress. B, a magazine publisher, places a 
photograph of A on the cover of an issue 
of the magazine. An article about A, con-
sisting of several photographs and brief 
commentary, is included in the maga-
zine. One of the photographs is taken 
from a scene in a recent movie in which 
A appeared partially unclothed. B has 
not infringed A’s right of publicity.... 
d. Limits of liability. The right of pub-

licity has been extended in a few cases 
beyond advertising and merchandising 
uses to other substantial appropriations of 
a person’s identity. Liability has been im-
posed, for example, in connection with an 
unauthorized broadcast of the plaintiff’s 
performance or a sustained imitation of 
the plaintiff’s performing style or perform-
ing persona that is marketed by the de-
fendant as a simulation of the plaintiff’s 
performance.... 

Broader restrictions on the use of 
another’s identity in entertainment, news, 
or other creative works threaten signifi-
cant public and constitutional interests. In 
an effort to balance the personal and pro-
prietary interests recognized by the right 
of publicity with the public interests in 
free expression and in the creation of orig-
inal works, some courts have engaged in 
an analysis analogous to the determina-

tion of fair use in copyright law. The subs-
tantiality and market effect of the appro-
priation have been analyzed in light of the 
informational or creative content of the 
defendant’s use. In cases of imitation, the 
public interest in competition and in 
avoiding the monopolization of successful 
styles, together with the interest in the 
production of new works including parody 
and satire, will ordinarily outweigh any 
adverse effect on the plaintiff’s market. 

When the defendant’s appropriation 
consists, not of an imitation, but of an un-
authorized broadcast or other reproduc-
tion of an actual performance by the plain-
tiff, the greater likelihood of commercial 
injury to the plaintiff and the reduced 
public interest in permitting the use may 
justify relief in exceptional circums-
tances.... 

Illustration[]: 7. B, the operator of a tel-
evision station, broadcasts on its local 
news program a videotape of a “human 
cannonball” act performed by A, with fa-
vorable commentary. The videotape was 
made despite A’s objection at one of a se-
ries of performances by A scheduled 
throughout the duration of the local 
county fair. The broadcast by B includes 
A’s entire performance. A court may 
properly conclude in light of the substan-
tiality and likely market effect of the ap-
propriation that B is subject to liability 
to A for infringement of A’s right of pub-
licity under the rule stated in § 46. [Zac-
chini v. Scripps-Howard Broad., 433 
U.S. 562 (1977).] 
 

Doe v. TCI Cablevision, 110 S.W.3d 
363 (Mo. 2003) 

Tony Twist began his NHL career in 
1988 playing for the St. Louis Blues, later 
to be transferred to the Quebec Nordiques, 
only to return to St. Louis where he fi-
nished his career in 1999, due to injuries 
suffered in a motorcycle accident. During 
his hockey career, Twist became the 
League’s preeminent “enforcer,” a player 
whose chief responsibility was to protect 
goal scorers from physical assaults by op-
ponents. In that role, Twist was notorious 
for his violent tactics on the ice. Describ-
ing Twist, a Sports Illustrated writer said: 
“It takes a special talent to stand on 
skates and beat someone senseless, and no 
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one does it better than the St. Louis Blues 
left winger.” The article goes on to quote 
Twist as saying, “I want to hurt them. I 
want to end the fight as soon as possible 
and I want the guy to remember it.” 

Despite his well-deserved reputation 
as a tough-guy “enforcer,” or perhaps be-
cause of that reputation, Twist was im-
mensely popular with the hometown fans. 
He endorsed products, appeared on radio 
and television, hosted the “Tony Twist” 
television talk show for two years, and be-
came actively involved with several child-
ren’s charities. It is undisputed that Twist 
engaged in these activities to foster a posi-
tive image of himself in the community 
and to prepare for a career after hockey as 
a sports commentator and product endors-
er. 

Respondent Todd McFarlane, an 
avowed hockey fan and president of Todd 
McFarlane Productions, Inc. (TMP), 
created Spawn in 1992. TMP employs the 
writers, artists and creative staff respon-
sible for production of the comic book. 
Spawn is marketed and distributed 
monthly by Image Comics, Inc., which was 
formed by McFarlane and others.  

Spawn is “a dark and surreal fantasy” 
centered on a character named Al Sim-
mons, a CIA assassin who was killed by 
the Mafia and descended to hell upon 
death. Simmons, having made a deal with 
the devil, was transformed into the crea-
ture Spawn and returned to earth to 
commit various violent and sexual acts on 
the devil’s behalf. In 1993, a fictional cha-
racter named “Anthony ‘Tony Twist’ Twis-
telli” was added to the Spawn storyline. 
The fictional “Tony Twist” is a Mafia don 
whose list of evil deeds includes multiple 
murders, abduction of children and sex 
with prostitutes. The fictional and real 
Tony Twist bear no physical resemblance 
to each other and, aside from the common 
nickname, are similar only in that each 
can be characterized as having an “enforc-
er” or tough-guy persona. 

Each issue of the Spawn comic book 
contains a section entitled “Spawning 
Ground” in which fan letters are published 
and McFarlane responds to fan questions. 
In the September 1994 issue, McFarlane 
admitted that some of the Spawn charac-

ters were named after professional hockey 
players, including the “Tony Twist” cha-
racter: “Antonio Twistelli, a/k/a Tony 
Twist, is actually the name of a hockey 
player of the Quebec Nordiques.” And, 
again, in the November 1994 issue, 
McFarlane stated that the name of the fic-
tional character was based on Twist, a 
real hockey player, and further promised 
the readers that they “will continue to see 
current and past hockey players’ names in 
my books.”  

In April 1996, Wizard, a trade maga-
zine for the comic book industry, inter-
viewed McFarlane. In the published ar-
ticle, “Spawning Ground: A Look at the 
Real Life People Spawn Characters Are 
Based Upon,” McFarlane is quoted as say-
ing that he uses the names of real-life 
people to create the identities of the cha-
racters. Brief biographies and drawings of 
the Spawn characters follow the McFar-
lane interview. The paragraph devoted to 
the “Tony Twist” character contained a 
drawing of the character accompanied by 
the following description: 

First Appearance: Spawn # 6 
Real-Life Persona: Tony Twist. 
Relation: NHL St. Louis Blues right 
winger. 
The Mafia don that has made life excee-
dingly rough for Al Simmons and his 
loved ones, in addition to putting out an 
ill-advised contract on the Violator, is 
named for former Quebec Nordiques 
hockey player Tony Twist, now a re-
nowned enforcer (i.e. “Goon”) for the St. 
Louis Blues of the National Hockey 
League. 
Below the character description was a 

photo of a Tony Twist hockey trading card, 
in which Twist was pictured in his St. 
Louis Blues hockey jersey. 

In 1997, Twist became aware of the ex-
istence of Spawn and of the comic book’s 
use of his name for that of the villainous 
character. On one occasion, several young 
hockey fans approached Twist’s mother 
with Spawn trading cards depicting the 
Mafia character “Tony Twist.” Subse-
quently, at an autograph session Twist 
was asked to sign a copy of the Wizard ar-
ticle in which McFarlane was interviewed 
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and Twist’s hockey trading card was pic-
tured.  

In October 1997, Twist filed suit 
against McFarlane and various companies 
associated with the Spawn comic book 
(collectively “respondents”), seeking an in-
junction and damages for, inter alia, mi-
sappropriation of name and defamation, 
the latter claim being later dismissed. 
McFarlane and the other defendants filed 
motions for summary judgment asserting 
First Amendment protection from a prose-
cution of the misappropriation of name 
claim, but the motions were overruled.  

At trial, McFarlane denied that the 
comic book character was “about” the real-
life Tony Twist despite the fact that the 
names were the same. McFarlane also de-
nied that he or the other defendants had 
attained any benefit by using Twist’s 
name. Twist, however, presented evidence 
that McFarlane and the other defendants 
had indeed benefited by using his name. 
For example, Twist introduced evidence 
suggesting that in marketing Spawn 
products, McFarlane directly targeted 
hockey fans—Twist’s primary fan base—
by producing and licensing Spawn logo 
hockey pucks, hockey jerseys and toy 
zambonis. 

On cross-examination, McFarlane ad-
mitted that on one occasion defendants 
sponsored “Spawn Night” at a minor 
league hockey game, where McFarlane 
personally appeared and distributed 
Spawn products, including products con-
taining the “Tony Twist” character. 
Another “Spawn Night” was planned to 
take place at a subsequent NHL game, but 
the event never occurred. On the issue of 
damages, Twist, through purported expert 
testimony, offered a formula for determin-
ing the fair market value that McFarlane 
and the other defendants should have paid 
Twist to use his name. In addition, Twist 
introduced evidence that his association 
with the Spawn character resulted in a 
diminution in the commercial value of his 
name as an endorser of products. To that 
end, Sean Philips, a former executive of a 
sports nutrition company, testified that 
his company withdrew a $100,000 offer to 
Twist to serve as the company’s product 
endorser after Philips learned that Twist’s 

name was associated with the evil Mafia 
don in the Spawn comic book. 

As noted, at the conclusion of the trial, 
the jury returned a verdict in favor of 
Twist and against the defendants jointly 
in the amount of $24,500,000.... 

[A.] [T]he elements of a right of public-
ity action include: (1) That defendant used 
plaintiff’s name as a symbol of his identity 
(2) without consent (3) and with the intent 
to obtain a commercial advantage.  

Respondents’ initial contention that 
Twist did not prove that his name was 
used as a “symbol of his identity” is spu-
rious. To establish that a defendant used a 
plaintiff’s name as a symbol of his identi-
ty, “the name used by the defendant must 
be understood by the audience as referring 
to the plaintiff.” In resolving this issue, 
the fact-finder may consider evidence in-
cluding “the nature and extent of the iden-
tifying characteristics used by the defen-
dant, the defendant’s intent, the fame of 
the plaintiff, evidence of actual identifica-
tion made by third persons, and surveys or 
other evidence indicating the perceptions 
of the audience.” 

Here, all parties agree that the “Tony 
Twist” character is not “about” him, in 
that the character does not physically re-
semble Twist nor does the Spawn story 
line attempt to track Twist’s real life. In-
stead, Twist maintains that the sharing of 
the same (and most unusual) name and 
the common persona of a tough-guy “en-
forcer” create an unmistakable correlation 
between Twist the hockey player and 
Twist the Mafia don that, when coupled 
with Twist’s fame as a NHL star, conclu-
sively establishes that respondents used 
his name and identity. This Court agrees. 
Indeed, respondent McFarlane appears to 
have conceded the point by informing his 
readers in separate issues of Spawn and 
in the Wizard article that the hockey play-
er Tony Twist was the basis for the comic 
book character’s name. 

Arguably, without these concessions, 
some Spawn readers may not have made 
the connection between Twist and his fic-
tional counterpart. However, other evi-
dence at trial clearly demonstrated that, 
at some point, Spawn’s readers did in fact 
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make the connection, for both Twist and 
his mother were approached by young 
hockey fans under the belief that appel-
lant was somehow affiliated with the 
Spawn character. On this record, respon-
dents cannot seriously maintain that a 
good many purchasers of Spawn did 
not readily understand that respondents’ 
use of the name referred to appellant. Ac-
cordingly, this Court holds that Twist pre-
sented sufficient evidence to prove that his 
name was used as a symbol of his identi-
ty.... 

[B.] [T]he evidence admitted at trial 
was sufficient to establish respondents’ in-
tent to gain a commercial advantage by 
using Twist’s name to attract consumer 
attention to Spawn comic books and re-
lated products.... “The first step toward 
selling a product or service is to attract 
the consumers’ attention.” At a minimum, 
respondents’ statements and actions re-
veal their intent to create the impression 
that Twist was somehow associated with 
the Spawn comic book, and this alone is 
sufficient to establish the commercial ad-
vantage element in a right of publicity ac-
tion. 

But this is not all. At trial, Twist in-
troduced evidence that respondents mar-
keted their products directly to hockey 
fans. For example, respondents produced 
and distributed Spawn hockey jerseys and 
pucks and sponsored a “Spawn Night” at a 
minor league hockey game where other 
Spawn products were distributed, includ-
ing products featuring the character “Tony 
Twist.” Additionally, Twist points to 
McFarlane’s statement in the November 
1994 issue of Spawn, in which he prom-
ised readers that “they will continue to see 
current and past hockey players’ names in 
[his] books.” This statement, Twist cor-
rectly contends, amounts to an induce-
ment to Spawn readers, especially those 
who are also hockey fans, to continue to 
purchase the comic book in order to see 
the name Tony Twist and other hockey 
players. This is evidence from which the 
jury could infer that respondents used his 
name to obtain a commercial advantage. 

In support of the court’s ruling that 
the evidence presented was insufficient to 
show that Twist’s name was used to ob-

tain a commercial advantage, respondents 
cite Nemani, Haith, and Munden [three 
earlier cases] to demonstrate the kind of 
commercial advantage that must be 
shown and to highlight that Twist’s evi-
dence was dissimilar. In Nemani and 
Haith, the defendants used the plaintiffs’ 
names in grant applications for money; in 
Munden, the defendant used a picture of 
the plaintiff in an advertisement. Though 
it is true that respondents’ intent to obtain 
a commercial advantage is not as obvious 
as that found in Nemani, Haith, and 
Munden, the fact remains that to the ex-
tent that the evidence suggests that res-
pondents used Twist’s name to attract at-
tention to their product, they did so to ob-
tain a commercial advantage. Therefore, 
this Court holds that Twist presented suf-
ficient evidence to establish that respon-
dents used his name for a commercial ad-
vantage.... 

[C.] [T]he right of publicity is not al-
ways trumped by the right of free 
speech.... “[T]he rationale for protecting 
the right of publicity is the straightfor-
ward one of preventing unjust enrichment 
by the theft of goodwill. No social purpose 
is served by having the defendant get free 
some aspect of the plaintiff that would 
have market value and for which he would 
normally pay.” 

Right to publicity cases ... focus ... on 
the threshold legal question of whether 
the use of a person’s name and identity is 
“expressive,” in which case it is fully pro-
tected, or “commercial,” in which case it is 
generally not protected. For instance, the 
use of a person’s identity in news, enter-
tainment, and creative works for the pur-
pose of communicating information or ex-
pressive ideas about that person is pro-
tected “expressive” speech. On the other 
hand, the use of a person’s identity for 
purely commercial purposes, like advertis-
ing goods or services or the use of a per-
son’s name or likeness on merchandise, is 
rarely protected.  

Several approaches have been offered 
to distinguish between expressive speech 
and commercial speech. The Restatement 
of Torts, for example, employs a “related-
ness” test that protects the use of another 
person’s name or identity in a work that is 
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“related to” that person. The catalogue of 
“related” uses includes “the use of a per-
son’s name or likeness in news reporting, 
whether in newspapers, magazines, or 
broadcast news ... use in entertainment 
and other creative works, including both 
fiction and nonfiction ... use as part of an 
article published in a fan magazine or in a 
feature story broadcast on an entertain-
ment program ... dissemination of an un-
authorized print or broadcast biography, 
[and use] of another’s identity in a novel, 
play, or motion picture ....” The proviso to 
that list, however, is that “if the name or 
likeness is used solely to attract attention 
to a work that is not related to the identi-
fied person, the user may be subject to lia-
bility for a use of the other’s identity in 
advertising....”  

California courts use a different ap-
proach, called the “transformative test,” 
that was most recently invoked in Winters 
v. D.C. Comics, 69 P.3d 473 (Cal. 2003), a 
case with a remarkably similar fact situa-
tion. In that case, Johnny and Edgar Win-
ters, well-known musicians with albino 
complexions and long white hair, brought 
a right of publicity action against defen-
dant D.C. Comics for its publication of a 
comic book featuring the characters 
“Johnny and Edgar Autumn,” half-worm, 
half-human creatures with pale faces and 
long white hair. On appeal, the California 
Supreme Court considered whether the 
action was barred by the First Amend-
ment and employed “‘what is essentially a 
balancing test between the First Amend-
ment and the right of publicity based on 
whether the work in question adds signifi-
cant creative elements so as to be trans-
formed into something more than a mere 
celebrity likeness or imitation.’” Conclud-
ing that the comic book characters “John-
ny and Edgar Autumn” “are not just con-
ventional depictions of plaintiffs but con-
tain significant expressive content other 
than plaintiffs’ mere likenesses,” the 
Court held that the characters were suffi-
ciently transformed so as to entitle the 
comic book to full First Amendment pro-
tection.  

The weakness of the Restatement’s 
“relatedness” test and California’s “trans-
formative” test is that they give too little 

consideration to the fact that many uses of 
a person’s name and identity have both 
expressive and commercial components. 
These tests operate to preclude a cause of 
action whenever the use of the name and 
identity is in any way expressive, regard-
less of its commercial exploitation. Under 
the relatedness test, use of a person’s 
name and identity is actionable only when 
the use is solely commercial and is other-
wise unrelated to that person. Under the 
transformative test, the transformation or 
fictionalized characterization of a person’s 
celebrity status is not actionable even if its 
sole purpose is the commercial use of that 
person’s name and identity. Though these 
tests purport to balance the prospective 
interests involved, there is no balancing at 
all—once the use is determined to be ex-
pressive, it is protected. At least one com-
mentator, however, has advocated the use 
of a more balanced balancing test—a sort 
of predominant use test—that better ad-
dresses the cases where speech is both ex-
pressive and commercial: “If a product is 
being sold that predominantly exploits the 
commercial value of an individual’s identi-
ty, that product should be held to violate 
the right of publicity and not be protected 
by the First Amendment, even if there is 
some ‘expressive’ content in it that might 
qualify as ‘speech’ in other circumstances. 
If, on the other hand, the predominant 
purpose of the product is to make an ex-
pressive comment on or about a celebrity, 
the expressive values could be given 
greater weight.” 

The relative merit of these several 
tests can be seen when applied to the un-
usual circumstances of the case at hand. 
As discussed, Twist made a submissible 
case that respondents’ use of his name and 
identity was for a commercial advantage. 
Nonetheless, there is still an expressive 
component in the use of his name and 
identity as a metaphorical reference to 
tough-guy “enforcers.” And yet, respon-
dents agree (perhaps to avoid a defama-
tion claim) that the use was not a parody 
or other expressive comment or a fictiona-
lized account of the real Twist. 

As such, the metaphorical reference to 
Twist, though a literary device, has very 
little literary value compared to its com-

 



S102 Law 140 (Torts), §§ 3, 4 (Volokh) Fall 2009 
 

mercial value. On the record here, the use 
and identity of Twist’s name has become 
predominantly a ploy to sell comic books 
and related products rather than an artis-
tic or literary expression, and under these 
circumstances, free speech must give way 
to the right of publicity.... 

[D.] [The jury instructions at trial 
read,] 

Your verdict must be for plaintiff and 
against defendant Todd McFarlane if 
you believe: 
 First, defendant Todd McFarlane in-
tentionally used or published plaintiff’s 
name, and 
 Second, defendant Todd McFarlane 
derived advantage from the use or publi-
cation of plaintiff’s name, or plaintiff suf-
fered harm as a result of defendant Todd 
McFarlane’s use of publication of plain-
tiff’s name, and 
 Third, plaintiff did not consent to the 
use of publication, and 
 Fourth, as a direct result thereof, 
plaintiff sustained damage.... 
By requiring that the jury find only 

that respondents “derived advantage from 
the use or publication of plaintiff’s name,” 
as opposed to a finding that respondents 
used plaintiff’s name “with the intent to 
derive” or “for the purpose of deriving” an 
advantage, the jury was allowed to render 
a verdict that could have been based on 
the mere incidental result of the use ra-
ther than the intentional result. Here, this 
seemingly fine distinction could well have 
borne different results. Although the evi-
dence supported a finding that respon-
dents used Twist’s name and identity 
“with the intent to obtain a commercial 
advantage,” alternatively, the jury could 
have found that respondents had no intent 
to obtain a commercial advantage—that 
there was a different purpose for using the 
name—and to the extent that some ad-
vantage was obtained, it was merely inci-
dental. 

In fact, respondent McFarlane so testi-
fied in his defense, adding that the real 
reasons he used Twist’s name were “one, 
it’s a pretty cool name, and, two, it’s easy 
to remember, it’s an easy thing—cause I 
create a lot of characters, you need sort of 

easy ways to remember names.... And 
again, ... [with] Twist, you always sort of 
have a Twist ending. You just sort of come 
up with stuff that sort of, you know, semi-
clever, if you will.” 

Because the verdict director allowed 
the jury to render a verdict for plaintiff 
without a finding that respondents in-
tended to obtain a commercial advantage, 
and because the jury may well have de-
termined that respondents obtained a 
commercial advantage even though they 
did not intend to do so, the verdict must be 
set aside. 

[On retrial, Twist was awarded $15 
million. McFarlane went into bankruptcy, 
and the case settled in bankruptcy. Be-
cause of the settlement, no petition for 
certiorari in the case could be filed.—ed.] 

 
C.B.C. Distribution & Marketing, 
Inc. v. Major League Baseball Ad-
vanced Media, 505 F.3d 818 (8th 
Cir. 2007) 

CBC sells fantasy sports products via 
its Internet website, e-mail, mail, and the 
telephone. Its fantasy baseball products 
incorporate the names along with perfor-
mance and biographical data of actual ma-
jor league baseball players. Before the 
commencement of the major league base-
ball season each spring, participants form 
their fantasy baseball teams by “drafting” 
players from various major league base-
ball teams. Participants compete against 
other fantasy baseball “owners” who have 
also drafted their own teams. A partici-
pant’s success, and his or her team’s suc-
cess, depends on the actual performance of 
the fantasy team’s players on their respec-
tive actual teams during the course of the 
major league baseball season. Participants 
in CBC’s fantasy baseball games pay fees 
to play and additional fees to trade play-
ers during the course of the season.... 

In 2005, ... the [Major League Base-
ball] Players Association licensed to Ad-
vanced Media, with some exceptions, the 
exclusive right to use baseball players’ 
names and performance information “for 
exploitation via all interactive media.” 
Advanced Media began providing fantasy 
baseball games on its website, MLB.com, 
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the official website of major league base-
ball. It offered CBC, in exchange for a 
commission, a license to promote the 
MLB.com fantasy baseball games on 
CBC’s website but did not offer CBC a li-
cense to continue to offer its own fantasy 
baseball products. This conduct by Ad-
vanced Media prompted CBC to file the 
present suit, alleging that it had “a rea-
sonable apprehension that it will be sued 
by Advanced Media if it continues to oper-
ate its fantasy baseball games.” ... 

[A.] In Missouri, “the elements of a 
right of publicity action include: (1) That 
defendant used plaintiff’s name as a sym-
bol of his identity (2) without consent (3) 
and with the intent to obtain a commercial 
advantage.” Doe v. TCI Cablevision.... 
Here, we entertain no doubt that the play-
ers’ names that CBC used are understood 
by it and its fantasy baseball subscribers 
as referring to actual major league base-
ball players....  

It is true that with respect to the 
“commercial advantage” element of a 
cause of action for violating publicity 
rights, CBC’s use does not fit neatly into 
the more traditional categories of commer-
cial advantage, namely, using individuals’ 
names for advertising and merchandising 
purposes in a way that states or intimates 
that the individuals are endorsing a prod-
uct. Cf. Restatement (Third) of Unfair 
Competition § 47 cmt. a, b. But the Res-
tatement, which the Missouri Supreme 
Court has recognized as authority in this 
kind of case, also says that a name is used 
for commercial advantage when it is used 
“in connection with services rendered by 
the user” and that the plaintiff need not 
show that “prospective purchasers are 
likely to believe” that he or she endorsed 
the product or service. 

We note, moreover, that in Missouri, 
“the commercial advantage element of the 
right of publicity focuses on the defen-
dant’s intent or purpose to obtain a com-
mercial benefit from use of the plaintiff’s 
identity.” Because we think that it is clear 
that CBC uses baseball players’ identities 
in its fantasy baseball products for pur-
poses of profit, we believe that their iden-
tities are being used for commercial ad-
vantage and that the players therefore of-

fered sufficient evidence to make out a 
cause of action for violation of their rights 
of publicity under Missouri law. 

[B.] The Supreme Court has directed 
that state law rights of publicity must be 
balanced against first amendment consid-
erations, see Zacchini v. Scripps-Howard 
Broad., 433 U.S. 562 (1977), and here we 
conclude that the former must give way to 
the latter. First, the information used in 
CBC’s fantasy baseball games is all readi-
ly available in the public domain, and it 
would be strange law that a person would 
not have a first amendment right to use 
information that is available to everyone. 
It is true that CBC’s use of the informa-
tion is meant to provide entertainment, 
but “[s]peech that entertains, like speech 
that informs, is protected by the First 
Amendment because ‘[t]he line between 
the informing and the entertaining is too 
elusive for the protection of that basic 
right.’” We also find no merit in the argu-
ment that CBC’s use of players’ names 
and information in its fantasy baseball 
games is not speech at all. We have held 
that “the pictures, graphic design, concept 
art, sounds, music, stories, and narrative 
present in video games” is speech entitled 
to first amendment protection. Similarly, 
here CBC uses the “names, nicknames, li-
kenesses, signatures, pictures, playing 
records, and/or biographical data of each 
player” in an interactive form in connec-
tion with its fantasy baseball products. 
This use is no less expressive than the use 
that was at issue in Interactive Digital. 

Courts have also recognized the public 
value of information about the game of 
baseball and its players, referring to base-
ball as “the national pastime.” A Califor-
nia court, in a case where Major League 
Baseball was itself defending its use of 
players’ names, likenesses, and informa-
tion against the players’ asserted rights of 
publicity, observed, “Major league baseball 
is followed by millions of people across this 
country on a daily basis ... The public has 
an enduring fascination in the records set 
by former players and in memorable mo-
ments from previous games ... The records 
and statistics remain of interest to the 
public because they provide context that 
allows fans to better appreciate (or depre-
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cate) today’s performances.” ... “[R]ecita-
tion and discussion of factual data con-
cerning the athletic performance of [play-
ers on Major League Baseball’s website] 
command a substantial public interest, 
and, therefore, is a form of expression due 
substantial constitutional protection.” 

[C.] In addition, the facts in this case 
barely, if at all, implicate the interests 
that states typically intend to vindicate by 
providing rights of publicity to individuals. 
Economic interests that states seek to 
promote include the right of an individual 
to reap the rewards of his or her endea-
vors and an individual’s right to earn a 
living. Other motives for creating a public-
ity right are the desire to provide incen-
tives to encourage a person’s productive 
activities and to protect consumers from 
misleading advertising. But major league 
baseball players are rewarded, and hand-
somely, too, for their participation in 
games and can earn additional large sums 

from endorsements and sponsorship ar-
rangements. Nor is there any danger here 
that consumers will be misled, because the 
fantasy baseball games depend on the in-
clusion of all players and thus cannot 
create a false impression that some par-
ticular player with “star power” is endors-
ing CBC’s products. 

Then there are so-called non-monetary 
interests that publicity rights are some-
times thought to advance. These include 
protecting natural rights, rewarding cele-
brity labors, and avoiding emotional harm. 
We do not see that any of these interests 
are especially relevant here, where base-
ball players are rewarded separately for 
their labors, and where any emotional 
harm would most likely be caused by a 
player’s actual performance, in which case 
media coverage would cause the same 
harm.... 
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	31. Mon., Nov. 2: Damages
	32. Tue., Nov. 3: Contributory & Comparative Negligence
	33. Wed., Nov. 4: Express Assumption of Risk
	34. Mon., Nov. 9: Primary Assumption of Risk
	35. Tue., Nov. 10: Elaine Mandel and Sandra Barrientos Guest-Speaking; no class Veterans’ Day, Wed., Nov. 11
	36. Mon., Nov. 16: Intentional Infliction of Emotional Distress
	Citizens Publishing Co. v. Miller, 115 P.3d 107 (Ariz. 2005)
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	§ 771. Inducement To Influence Another’s Business Policy
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	Della Penna v. Toyota Motor Sales, U.S.A., Inc., 11 Cal. 4th 376 (1995)
	Alyeska Pipeline Serv. Co. v. Aurora Air Serv., Inc., 604 P.2d 1090 (Alaska 1979)

	39. Mon., Nov. 23 (first 2/3 of the class): Alienation of Affections and Criminal Conversation
	Fitch v. Valentine, 959 So. 2d 1012 (Miss. 2007)

	40. End of Mon., Nov. 23 and Tue., Nov. 24: Invasion of Privacy—Disclosure of Embarrassing Facts
	Gates v. Discovery Communications, Inc., 101 P.3d 552 (Cal. 2004)

	41. Wed.., Nov. 25: Catch-Up Day
	42. Mon., Nov. 30: The Right of Publicity (Also Sometimes Known as the Misappropriation of Name or Likeness)
	Restatement (Third) of Unfair Competition § 46
	Restatement (Third) of Unfair Competition § 47
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