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INTRODUCTION

Consider a law firm partner who ascribes a feminine identity
script’ to his female associate. That is to say, the partner assumes the
associate conforms to notions of femininity, carrying herself softly and
putting family commitments before career ambitions.” To advance her
career, the associate will likely negotiate® that gender script by toeing a
fine line—at times, rejecting the script to convey that she is assertive
enough to compete in male-dominated environments and, at other
times, performing the script to avoid stigma imposed on aggressive
women.’

In a burgeoning body of legal scholarship, commentators have
been explicating the harmful effects of such script negotiations and
prescribing remedies accordingly.> While this scholarship has generally

! This Article uses the term “identity script” to refer to actions and characteristics
expected of an individual based on her perceived identity; these figurative scripts are
developed by aggregating stereotypes regarding the script’s subject. See Kenneth L. Karst,
Myths of Identity: Individual and Group Portraits of Race and Sexual Orientation, 43
UCLA L. ReV. 263, 290 (1995) (defining identity scripts as “cluster[s] of expectations”™).

Note that this definition of identity scripts is related to, but distinguishable from, the
definition adopted by Kwame Anthony Appiah in his seminal works. See infra Part II.A
(discussing identity scripts and Appiah’s work); see also KWAME ANTHONY APPIAH, THE
ETHICS OF IDENTITY (2004).

2 See Russell K. Robinson, Perceptual Segregation, 108 CoLum. L. Rev. 1093, 1132
(2008) (“Female attorneys are often presumed to be softer, less aggressive, and burdened in
their ability to put work first because of family commitments.”).

% This Article uses the term “negotiations” to refer to how one manages the identity
scripts that others ascribe to her. Depending on context, an individual may manage her
scripts by adhering to them; at other times, she may manage her scripts by rejecting them.
For elaboration on negotiation processes, see infra Part 11.B.i.

4 See KENJI YOSHINO, COVERING: THE HIDDEN ASSAULT ON OUR CIVIL RIGHTS 149
(2006) (describing pressures on women to both embrace and reject femininity while
employed at traditionally male workplaces). Walking this fine line was demanded of Ann
Hopkins in the landmark case of Price Waterhouse v. Hopkins, 490 U.S. 228 (1989)
(holding that employer’s sex discrimination violated Title VII).

®See, e.g., Holning Lau, Plurali s m: A Principl g42Hev.CRhi |l dren“s Rights
C.L. L. Rev. 317 (2007) [hereinafter Lau, Pluralism]; Angela Onwuachi-Willig, Volunteer
Discrimination, 40 U.C. DAvis L. Rev. 1895 (2007) [hereinafter Onwuachi-Willig,
Volunteer Discrimination]; Russell K. Robinson, Uncovering Covering, 101 Nw. U. L. Rev.
1809 (2007) [hereinafter Robinson, Uncovering Covering]; Frank Rudy Cooper, Against
Bipolar Black Masculinity: Intersectionality, Assimilation, Identity Performance, and
Hierarchy, 39 U.C. DAvis L. Rev. 853 (2006); Tristin K. Green, Work Culture and
Discrimination, 93 CAL. L. Rev. 623 (2006); Paul Horwitz, Uncovering Identity, 105 MicH.
L. Rev. 1283 (2007); Angela Onwuachi-Willig, Undercover Other, 94 CAL. L. Rev. 873
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focused on the harms suffered by individuals,® this Article takes a
different tack, illuminating harms at a systemic level—harms to
democracy. This Article posits that ascribed’ identity scripts contribute
to a democratic deficit® and that equal protection doctrine should be
tailored to ameliorate that deficit. To advance this claim, | propose a
modified version of democracy reinforcement theory.

(2006) [hereinafter Onwuachi-Willig, Undercover Other];Y0OsHINO, supra note 5; Angela
Onwuachi-Willig & Mario L. Barnes, By Any Other Name?: OnBei ng “ Regarded as
Black, and Why Title VII Should Apply Even if Lavisher and Jamal Are White, 2005 WIS.
L. REV. 1283 [hereinafter * Re g a r d e d; Gewsi Ram&Hararankintersectionality
as “Catch 22”": Why I dentity PlesssNbror mance Demands Are N
Reasonable, 69 ALB. L. Rev. 299 (2005); Camille Gear Rich, Performing Racial and Ethnic
Identity: Discrimination By Proxy and the Future of Title VII, 79 N.Y.U. L. Rev. 1134
(2004); Devon W. Carbado & Mitu Gulati, Race to the Top of the Corporate Ladder: What
Minorities Do When They Get There, 61 WASH. & LEE L. Rev. 1645 (2004) [hereinafter
Carbado & Gulati, Race to the Top]; Devon W. Carbado & Mitu Gulati, Conversations at
Work, 79 OR. L. Rev. 103 (2000); Devon W. Carbado and Mitu Mulati, The Fifth Black
Woman, 11 J. CONTEMP. LEGAL IssUEs 701 (2000) [hereinafter Carbado & Gulati, Fifth
Black Woman]; Devon W. Carbado & Mitu Gulati, Working Identity, 85 CORNELL L. REv.
1259 (2000) [hereinafter Carbado & Gulati, Working Identity].
® See supra note 5; see also Tristin K. Green, Discomfort at Work: Workplace
Discrimination Demands and the Contact Hypothesis, 86 N.C. L. Rev. 379, 382 (2008)
(noting that literature on script negotiations “tends to frame the issue largely in terms of
individual interests”). But see Green, supra note 6, at 383 (noting that pressures to
negotiate identity scripts undermine not only individual interests, but also society’s
collective interest in social equality).
" Note that this Article takes issue with ascribed identity scripts. Going forward, this
Article uses the term “identity script” as shorthand for “ascribed identity script” unless
otherwise stated. Arguably, identity scripts can be chosen. For example, an individual who
self-identifies as Jewish may wish for others to impose on her certain expectations regarding
the Jewish community. Part 11.B.iii elaborates on the relationship between ascribed scripts
and expectations attached to group identities that individuals voluntarily claim. Cf. Thuy N.
Bui, The Difference Between Race and Color: Implications for Changing Racial Discourse,
38 SANTA CLARA L. REV. 629, 632-34 (1998) (discussing “ascribed” identity scripts); see
also Carbado & Gulati, Working Identity, supra note 5, at 1261 n.2 (distinguishing “sense
of self” identity from “attributional” identity, which is roughly synonymous to this Article’s
notion of “ascribed” identity scripts).
Part 11.B also discusses how an individual may be ascribed more than one script for
any given axis of her identity. For example, someone perceived as being Asian American
may be ascribed two scripts for Asian-American identity—one constructed by the self-
identified Asian-American community and other constructed by American society at large.
® The term “democratic deficit” refers to deficiencies concerning a government’s
realization of democratic political order. See Sanford Levinson, The Democratic Deficit in
America, HARV. L. & PoL’Y Rev. (online) (Dec. 4, 2006),
http://www.hlpronline.com/2006/06/levinson_01.html (defining “democratic deficit”).
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Before elaborating on identity scripts, a brief introduction to
democracy reinforcement theory is in order. According to the theory,
equal protection jurisprudence’s goal should be to reinforce
democracy.” A precondition for democracy is that people have
relatively equal opportunity to influence politics.’® Therefore, to the
extent that certain political actors—such as racial minorities and
women—nhave suffered significant power impairments, there has been a
democratic deficit. Equal protection jurisprudence should redress that
situation.

For years, democracy reinforcement theory legitimized courts’
heightened review! of laws discriminating against racial minorities and
women,* reconciling the tension between judicial scrutiny and
democratic rule. Judicial review can be undemocratic because it allows
unelected judges to override elected policymakers’ prerogative.™
However, because racial minorities and women have not wielded
adequate influence in the political domain, laws discriminating against

® This Article uses the term “democracy reinforcement theory” as an umbrella term for
theories that share this goal, even though not all theorists under the umbrella have explicitly
adopted the term. Commentators typically trace democracy reinforcement theory to John
Hart Ely. See, e.g., Cass Sunstein, Forward: Leaving Things Undecided, 110 HARv. L.
Rev. 4, 13-14 (1996), citing JoHN HART ELY, DEMOCRACY AND DISTRUST (1980). While
this Article concentrates on equal protection jurisprudence, commentators have applied
democracy reinforcement theory to constitutional jurisprudence more generally. For
examples of democracy reinforcement theorists, see e.g., CASS SUNSTEIN, THE PARTIAL
CONSTITUTION (1993) [hereinafter PARTIAL CONSTITUTION]; Jane S. Schacter, Ely and the
Idea of Democracy, 57 STAN. L. Rev. 737 (2004) [hereinafter Idea of Democracy].

0 gee, e.g., ELY, supra note 9, at 122; SUNSTEIN, PARTIAL CONSTITUTION, supra note 9,
at 137; Schacter, supra note 9, at 746. For background on equality as a precondition of
democracy, see generally ROBERT DAHL, ON POLITICAL EQUALITY ix (2006) (“the existence
of political equality is a fundamental premise of democracy”).

™ This Article uses the term “heightened review as an umbrella term referring to
standards of judicial scrutiny that are more stringent than rational basis review.

12 As discussed in Part 111.A, however, traditional democracy reinforcement theory has
done a poor job of legitimating judicial review of discriminatory laws that disadvantage
groups, such as white men, who are typically considered to be politically powerful.

In contrast to democracy reinforcement theory, another major school of thought, which
is examined in Part I.A, views equality as a principle that limits democracy instead of
reinforcing it.

'3 This dynamic, often referred to as the “countermajoritarian difficulty,” has spawned
a large body of commentary. See generally Barry Friedman, The Birth of an Academic
Obsession: The History of the Countermajoritarian Difficulty, 112 YALE L.J. 153 (2002).
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these groups may have resulted from deficient democracy.** Therefore,
when courts intensely scrutinized such laws, they were not overriding
democracy; instead, they were reviewing legislation that emerged from
flawed democratic processes in the first place.”® Indeed, in many
regards, equal protection jurisprudence comports with democracy
reinforcement theory. For example, courts often state that it is a
group’s “political powerlessness” that justifies heightened scrutiny of
legislation concerning that group.™

Because 2008 has been a remarkable year in politics, democracy
reinforcement theory is ripe for reevaluation. In 2008, Americans made
important history, electing the first-ever African-American President,
Barack Obama.'” The presidential race was also historic because it
featured Sarah Palin, Republican nominee for Vice President,*® and
Hillary Clinton, whom Barack Obama narrowly defeated during the
Democratic primaries.’® Before 2008, no woman had come as close as
Clinton did to becoming a major political party’s presidential nominee
and only once before had a woman been the nominee for Vice
President.”> Many commentators have opined that political glass
ceilings have crumbled or, at least, are cracking.”

14 See ELY, supra note 9, at 153-70 (discussing the power disadvantage of blacks and
women); Owen Fiss, Groups and the Equal Protection Clause, 5 PHIL. & PuB. AFF. 107,
151-55 (1976) (same).

1% See Jane S. Schacter, Romerv.Evansand De mo cr a,&0Vaw. L[IRevma i n
361, 391 (1997) (“Seen in these terms, equality-enhancing judicial review enables
democracy rather than applies a brake on it.” (emphasis in original)) [hereinafter,
Democracyls Domain

16 See generally WALTER F. MURPHY ET AL., AMERICAN CONSTITUTIONAL
INTERPRETATION 1006-1011 (3d ed. 2003) (discussing the “political powerless” criterion for
“suspect status”).

" see Adam Nagourney, Obama: Racial Barrier Falls in Decisive Victory, NY TIMES,
Nov. 5, 2008, at Al.

18 See Elizabeth Bumiller & Michael Cooper, On Center Stage, Pain Electrifies
Convention, NY Times, Sept. 4, 2008, at A1 (discussing Palin’s nomination).

1% See, e.g., John Harwood, Democratic Primary Fight Is Like No Other, Ever, NY
TIMES, June 2, 2008, at A14 (describing Clinton as having had a “solid chance” at the
nomination); Susan Faludi, Think the Gender War Is Over? Think Again, NY TIMES, Jun.
15, 2008, at 14 (describing Clinton’s candidacy as “serious”).

20 5ee Harwood, supra note 19 (on presidential nominees); Bumiller & Cooper, supra
note 18 (on vice presidential nominees).

21 gee, e.g., Nagourney, supra note 17; Deneen L. Brown, Words Heard Like Never
Before: , Bl WaskPof lueesti2@D& at B1; Scott Martelle, Ohi o Vot er s*”
Love is Tough to Win, LA TimEs, Mar. 2, 2008, at 13; Editorial, Despite Push, Obama
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As these glass ceilings fall, jurists need to understand the
changing nature of the country’s democratic deficit and tailor equal
protection to fit it. The 2008 election year begs the question: with these
glass ceilings falling, do women or blacks continue to have a power
impairment justifying courts’ intense scrutiny of laws based on sex or
race?””  Based on traditional democracy reinforcement theory, the
answer is unclear, at best®  This uncertainty exists because,
traditionally, democracy reinforcement theorists address power through
a group-based paradigm,?* but it is unclear to what extent electing a
female or black President—or any number of government officials, for
that matter—would signal that women or blacks are empowered as
groups.?

Such group-based analysis can generate nebulous results. As a
threshold matter, it is unclear how to delineate group membership.
(Should Barack Obama, a man with a white mother, be considered

Needn't Rush VP Pick, STAR. TRIB., June 5, 2008, at 16A,; see also Peter Baker & Jim
Rutenberg, Long Road to a Clinton Exit, NY TimEs, June 8, 2008, at Al (quoting Hillary
Clinton in thanking her supporters for “cracking the glass ceiling”).

22 Recall that courts usually justify heightened scrutiny of laws affecting a particular
group by highlighting the group’s “political powerlessness.” See supra note 16 and
accompanying text. See also Jodi Kantor, Teaching Law, Testing Ideas, Obama Stood
Slightly Apart, NY TimES, July 30, 2008, at Al (stating that “whether Americans will elect a
black president” may be the “ultimate test of racial equality”).

2 When considering this hypothetical’s significance for black women, the answer is
even less clear. For a discussion of intersectional groups, such as black women, see infra
Part I1.A.

2 Theorists typically analyze prejudice against groups and political
underrepresentation of groups to determine the extent to which a democratic deficit exists.
See, e.g., ELY, supra note 9; SUNSTEIN, PARTIAL CONSTITUTION, supra, note 9; Schacter,
De mo cr ac vy ' supramde hbaRebacca Brown, The Logic of Majority Rule, 9 U. PA.
J. ConsT. L. 23 (2006).

% Even if blacks and women were proportionally represented in elected office, it would
not necessarily follow that blacks and women are empowered as groups. It is difficult to
assess whether any given individual represents a particular social group’s interests. See
Carol C. Gould, Diversity and Democracy: Representing Differences, in CONTESTING THE
BOUNDARIES OF THE PoLITICAL (Benhabib ed.) (1996). Indeed, individuals who supposedly
belong to a particular demographic group may fail to represent their group’s collective
interests. Devon Carbado and Mitu Gulati have addressed this dynamic in workplaces,
arguing that racial minorities who climb to the top of the corporate ladder tend not to
represent the interests of their fellow minorities at the foot of the ladder. See Carbado &
Gulati, Race to the Top, supra note 5. Part Il explores this dynamic in the political sphere.



DRAFT—PLEASE DO NOT CITE OR CIRCULATE 11/10/2008 1:16 PM

2006] TAILORING EQUAL PROTECTION 7

black?®®)  Moreover, it is unclear who legitimately represents a
particular group.”” (Does Sarah Palin represent women?”®) Finally,
comparing groups Vis-a-vis one another oversimplifies power
dynamics.”® (Members of traditionally powerful groups—men, for
example—can have their power unduly restricted by identity scripts.*)

Indeed, because traditional democracy reinforcement theory
views democracy and power through a paradigm built around identity
groups,® it has become somewhat impoverished. Although group-
based analysis is helpful, it is insufficient; moreover, it obscures power

% gee L.A. Johnson, Obama Candidacy Raises Old Questions Regarding What is
Black, P1TT. POST-GAZETTE, May 8, 2008 (questioning whether Barack Obama should be
categorized as black), at Al; Karen J. Hunter, Why Do We Call Obama Black?, HARTFORD
CoURANT (Conn.), May 25, 2008, at C3 (same); Yasmin Alibhai-Brown, Calling Obama
Black Insults His Mother, SEATTLE POST-INTELLIGENCER, June 10, 2008, at B6 (same).

27 See William B. Rubenstein, Divided We Litigate: Addressing Disputes among
Group Members and Lawyers in Civil Rights Campaigns, 106 YALE L.J. 1623 , 1623
(1997) (discussing group-based civil rights campaigns and noting that “groups are messy.
They are, by definition, comprised of many individuals and thus encompass a range of
desires and agendas.”). See also supra note 25.

28 See Gloria Steinem, Wrong Woman, Wrong Message, L.A. TIMES, Sept. 4, 2008, at
29 (“Palin's value to . . . patriarchs is clear: She opposes just about every issue that women
support by a majority or plurality”). See also Jacquelyn L. Bridgeman, Defining Ourselves
for Ourselves, 35 SETON HALL L. Rev. 1261, 1265 (2005) (explaining that Justice Clarence
Thomas has been “ostracized by and alienated from large portions of the black
community”); Gould, supra note 25, at 184 (“It would be odd indeed to think that Clarence
Thomas could represent all African-Americans or that Margaret Thatcher could represent all
women”); John Blake, Can an Obama Presidency Hurt Black Americans?, CNN.com, July
22,2008, http://edition.cnn.com/2008/POLITICS/07/22/obama.hurt.blacks (suggesting that
an Obama presidency might undermine the black community’s best interests).

%% 5ee Martha Albertson Fineman, The Vulnerable Subject: Anchoring Equality in the
Human Condition, 20 YALE J. L. & FEMINISM 16-17 (forthcoming 2008), available at
http://ssrn.com/abstract=1131407 (arguing that privilege and disadvantage are not neatly
distributed based on group statuses).

% Men are often stigmatized for breaching scripts for masculinity. See Mary Anne
Case, Disaggregating Gender from Sex and Sexual Orientation-The Effeminate Man in the
Law and Feminist Jurisprudence, 105 YALE L.J. 1 (1995); Nancy E. Dowd, Masculinities &
Feminist Legal Theory, 13 Wisc. WomeN’s L.J. __ (forthcoming), available at
http://ssrn.com/abstract=1238070; Frank Rudy Cooper, “Wh ot e Man ? " : Mascul inities
and Police Stops (forthcoming), available at http://ssrn.com/abstract=1257183; Darren
Rosenblum, Unsex CEDAW (forthcoming). See also Onwuachi-Willig & Barnes,
“Regar de d,suararote Bhoting that whites suffer discrimination when they are
regarded as black); but see Patricia J. Williams, L “ E t r, larigneMarch 5, 2008, at 11
(noting that social stigma on blacks “acting white” is more severe than that on whites who
“act black”™).

%1 See supra note 24.
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impairments that do not map neatly on to group demarcations. To
supplement group-oriented theory, this Article introduces a version of
democracy reinforcement theory that views democracy and power
through a paradigm built around ascribed identity scripts.

Script-oriented theory illuminates enduring power imbalances
based on characteristics such as race and sex. As such, it sheds light on
a continuing democratic deficit. This Article develops script-oriented
democracy reinforcement theory by combining insights from two
largely unintegrated bodies of scholarship: writings on deliberative
democracy and scholarship on identity scripts. The former body of
literature suggests that constitutional law should support governance in
which exercise of state power is authorized by collective
decisionmaking among persons engaged in free and reasoned
deliberation; this mode of governing is commonly called “deliberative
democracy.” In deliberative democracy, majority rule exists not
because legitimacy resides in sheer numbers.*®* Majority rule exists
because, if a majority chooses one option over another, one generally
presumes that a process of deliberation led the majority to view that
option more favorably.*® In other words, elections measure the
outcomes of reasoned deliberation.

The deliberative process should be unhindered by ascribed
identity scripts, such as those based on race and sex.>> However, in
actuality, script ascription still contaminates and stymies deliberation.
Consider the example of Barack Obama. Commentators have
persuasively argued that Americans typically perceive Obama as a
black man and ascribe him corresponding scripts for “acting black,”*
which Obama must carefully negotiate in order to attain and maintain

32 On the desirability of deliberative democracy, see infra Part I.B. For background on
deliberative democracy, see AMY GUTMANN & DENNIS THOMPSON, WHY DELIBERATIVE
DEMOCRACY? (2004); Seyla Benhabib, Toward a Deliberative Model of Democratic
Legitimacy 68, in CONTESTING THE BOUNDARIES OF THE POLITICAL, supra note 24.

%8 See Benhabib, supra note 32.

% See id.

% For a discussion on the irrelevance of race and gender scripts, see Part 11.B.i.

% See HENRY Louls GATES, JR., LooSE CANNONS: NOTES ON THE CULTURE WARS 101
(1992) (stating that “[o]ne must learn to be ‘black’ in this society, precisely because
‘blackness' is a socially produced category”).
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power.®”  This negotiation entails playing up his blackness and
downplaying his blackness in strategic fashion.*

Ascribed identity scripts compromise deliberative democracy in
at least three regards. First, they unreasonably limit the number of
speakers in democratic deliberation. For example, only African
Americans who associate and disassociate with black identity scripts in
very particular ways can achieve standing on the political stage.*
Second, among those individuals who manage to climb atop the
political stage, expression is often not free but regulated by scripts that
must be negotiated in order to maintain power.*® Third, identity scripts
distort the way messages and communicative signals are received
during deliberation.**

In these three scenarios, scripts create inequalities in individuals’
power to deliberate; however, these inequalities are often obscured by
group-oriented analysis. Among individuals ascribed a particular
identity script, inequalities exist because some individuals are more
adept at script negotiations than others are.* Barack Obama, for
example, may be more adept at negotiating scripts for blackness than
other African Americans. Because people’s negotiation capacity varies

%7 See, e.g., Marcus Mabry, The Color Test: Where Whites Draw the Line, NY TIMES,
June 8, 2008, at 1; Devon Carbado, What Voters Don"t , Ask"
Race, LA DAILY J., Aug. 28, 2008, at 6 [hereinafter Carbado, Ob a ma “ F WiRians, e
supra note 30.

% See supra note 37.

% See Carbado, Ob a ma " ssupt@ aote 87. Commentators have made similar
arguments regarding racial minorities who attain positions of power in employment settings.
See, e.g., Carbado & Gulati, Working ldentity, supra note 5, at 1269-70; Cooper, supra note
5, at 884.

“ See Gould supra note 25; Iris Marion Young, Communication and the Other:
Beyond Deliberative Democracy, in DEMOCRACY AND DIFFERENCE, supra note 25; cf. also
Carbado & Gulati, Conversations at Work, supra note 5 (discussing how identity scripts
regulate expression in corporate settings).

41 Cf. Carbado & Gulati, Conversations at Work, supra note 5 (discussing how, in
corporate settings, identity scripts distort the reception of communications).

“2 Sometimes, this adeptness may arise simply from the fact that script negotiation feels
natural for an individual. For example, consider that power adheres to men who conform to
the masculine script ascribed to them; for many men, conforming to the script (by playing
sports, speaking assertively, marrying a woman, being the breadwinner, etc.) will come
naturally. However, for the man who self-identifies with effeminate traits, despite being
labeled a man, such conformity will be a greater challenge. Cf. Carbado & Gulati, Working
Identity, supra note 5, at 1306 (noting that the negotiation of an ascribed identity script can
be “authentic” to one’s sense of self, “politically principled,” or simply “strategic”).

but

Can

. Tel ™
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along a continuum—as opposed to neat group-based distributions—
group-based analysis obscures this inequality.” Note also that some
scripts are more difficult to negotiate than others. For example,
commentators have argued that scripts for blackness are more rigid that
scripts for whiteness; therefore, individuals ascribed black scripts are
disproportionately burdened.* Analysis oriented toward identity scripts
most directly illuminates such disparity.

This Article argues that concentrating on identity scripts’
regulation of deliberation helps to sharpen the focus on today’s
democratic deficit. The law should aim to rid political deliberation of
ascribed identity scripts. Progress in such elimination should be
measured by assessing the degree to which the script ascription still
exists, rather than analyzing the demographics of political
representatives.

It is worth highlighting that identity scripts and group-based
power deficits are certainly related. For example, scripts regarding
masculinity, femininity, blackness, whiteness, homosexuality, and
heterosexuality all contribute to group hierarchies. One can think of
power imbalances among groups as footprints of identity scripts. By
concentrating on the scripts, however, this Article focuses on the beast
that leaves the footprints as opposed to the footprints, which are
multiple, muddied, and sometimes difficult to discern. For example, a
footprint of gender scripts can take many forms, impairing various
permutations of groups—such as women generally, working women,
pregnant mothers, effeminate men, and transgender persons.* In short,

“3 Group-based analysis tends also to look myopically at inequalities between groups,
obscuring inequalities within groups. See, e.g., Victoria Choy, Note, Perpetuating the
Exclusion of Asian-Americans from the Affirmative Action Debate: An Oversight of the
Diversity Rationale in Grutter v. Bollinger, 38 U.C. DAvis L. Rev. 545 (2005) (discussing
how lawmakers tend to overlook inequalities among Asian Americans, especially those
between Americans of East and Southeast Asian ethnicity); Susan Taing, Comment, Lost in
the Shuffle: The Failure of the Pan-Asian Coalition to Advance the Interests of Southeast
Asian Americans, 16 BERKELEY LA RAzA L.J. 23 (2005) (same).

44 See Robinson, Uncovering Covering, supra note 5, at 1817 (asserting that “outsider”
scripts are more burdensome than scripts are generally). Similarly, scripts for heterosexual
identity are arguably less rigid than those for homosexual identity. See Janet Halley The
Construction of Heterosexuality, in FEAR OF A QUEER PLANET (Michael Warner ed., 1994).

%5 See Rosenblum, supra note 30 (arguing that gender scripts can have the effect of
subordinating transgender and intersex individuals, as well as certain men); Nan Hunter,
Sexual Orientation and the Paradox of Heightened Scrutiny, 102 MicH. L. Rev. 1528, 1553
(2004) (arguing that gender-based subordination amounts to more than simply
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script-oriented theory calls for greater attention to a major source of
power impairments, rather than the impairments’ ultimate
manifestations.

The remainder of this Article unfolds in three Parts. Part I
provides more background on democratic reinforcement theory and on
why democracy should be conceived of as deliberative. This section
also explains why certain power imbalances are inimical to deliberative
democracy.

Part Il reorients democratic reinforcement theory, shifting its
focus from groups to scripts. This section provides an introduction to
theories on identity scripts and elaborates on how certain identity
scripts contribute to today’s democratic deficit.

Part Ill applies this Article’s script-oriented theory to equal
protection doctrine. This section proposes a new test for “suspect
status” that preserves sex- and race-based laws’ ability to trigger
heightened judicial scrutiny,*® despite the rise of political actors such as
Barack Obama, Hillary Clinton, and Sarah Palin. Under this new test,
other statuses such as sexual orientation should also be deemed suspect.
Part 111 continues by proposing new tests for impermissible “disparate
treatment” and “disparate impact.” These new tests work to undermine
identity scripts and to correct laws that were products of flawed
deliberation. The new tests are then applied to specific legal issues
including same-sex marriage, racial profiling, and race-conscious
funding of scientific research. Finally, this section will explain that
constitutional jurisprudence has already begun to move toward this
Article’s proposed tests for suspect status and disparate treatment but,
regrettably, has not done so with regard to the proposed test for
disparate impact.

discrimination “against women, or perhaps against men”); Elaine Craig, Trans-Phobia and
the Relational Production of Gender, 18 HASTINGS WOMEN's L.J. 137, 138-139 (2007)
(asserting that mainstream society disempowers individuals who breach gender scripts
ascribed to them); Orly Rachmilovitz, Bringing Down the Bedroom Walls: Emphasizing
Substance over Form in Personalized Abuse, 14 WM. & MARY J. WOMEN & L. 495, 528
(2008) (noting that male victims of domestic violence are underprotected because “courts
and service providers engage in ‘gender profiling’: refusing to protect and treat men who
have been abused by their female partners”).

“6 Note, however, that this Article warns that heightened scrutiny should not be so
strict that it becomes “fatal in fact.” Part II.B.ii elaborates on this points.
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. REINFORCING DEMOCRACY WITH EQUALITY RIGHTS

The relationship between democracy and judicial enforcement of
constitutional rights has long captivated attention.*” This Part begins by
explaining how, as a general matter, rights can reinforce democracy. It
then describes more specifically how constitutional rights to equality
can—and indeed, ought to—reinforce deliberative democracy.

A.  The reinforcement capacity of rights

Consider this hypothetical: Congress passes a law banning all
books; subsequently, the Supreme Court holds that the law violated the
First Amendment’s protection of free speech. In this situation, has the
Court trampled democracy by trumping elected officials’ prerogative?
Arguably, the Court has not limited democracy and has, instead,
supported democracy. If one views books as critical to democratic
deliberation, then the Court secures a precondition to democracy by
protecting people’s right to produce and access books.

In this manner, protecting certain rights reinforces democratic
functioning.®®  According to democratic reinforcement theory, this
reinforcement capacity should inspire constitutional interpretation.*®
That is to say, when the Constitution’s text is ambiguous—especially if
related precedents are also ambiguous—courts should construe
constitutional rights in a fashion that reinforces democracy.”® John Hart

47 See supra note 13 (citing literature on whether the relationship between democracy
and judicial review is characterized by a “countermajoritarian difficulty”).

“8 See SUNSTEIN, PARTIAL CONSTITUTION, supra note 9, at 142 (“Many rights are
indispensable to democracy deliberation. If we protect such rights through the Constitution,
we do not compromise self-government at all. On the contrary, self-government depends
for its existence on firmly protected democratic rights.”).

 See id. at 133 (“We should develop interpretive principles from the goal of assuring
the successful operation of a deliberative democracy.”); ELY, supra note 9 developing a
“theory of judicial review” based on reinforcing representative democracy).

%0 See supra note 44; see also Thomas E. Baker, Constitutional Theory in a Nutshell,
13 WM. & MARY BILLRTs. J. 57, 99 (2004) (providing background on “purposivist”
theories to constitutional interpretation, including democracy reinforcement theory).
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Ely first trumpeted this theory in his still-influential book Democracy
and Distrust.”

Returning to the First Amendment as an example, one can see
how democracy reinforcement theory helps to clarify the contours of
First Amendment rights. Most people agree that freedom of speech is
not absolute, but the First Amendment’s text is unclear on the extent of
its protections.®® Democracy reinforcement theory helps to define those
protections more specifically.

Based on democracy reinforcement rationales, commentators
have argued that the Court correctly divides speech into two major
categories.>® On one hand, there is high-value speech, which is speech
notably relevant to political deliberation. On the other hand, there is
low-value speech, such as “fighting words,”>* which add very little to
political deliberation.”® Courts properly exercise heightened scrutiny
over legislation that restricts high-value speech.”® Heightened scrutiny
is justified because such restrictions threaten democracy; courts should
intensely scrutinize restrictions of high-value speech to ensure that there
are sufficient reasons for the policies to counterweigh their threat to
democracy.”” By limiting intense judicial review to cases concerning
high-value speech, courts are careful not to override democracy,
deferring to the political branches on matters that are not closely related
to democratic impairment.®

% See ELy, supra note 9; see also Schacter, Idea of Democracy, supra note 9, at 737
(“Ely's classic book has helped to shape the intellectual agenda of constitutional scholars
ever since it appeared.”).

52 See generally DANIEL A. FARBER, THE FIRST AMENDMENT (2d ed. 2003).

53 See Sunstein, PARTIAL CONSTITUTION, supra note 9, at 233-38; JAMES E. FLEMING,
SECURING CONSTITUTIONAL DEMOCRACY 128 (2006).

** See Chaplinsky v. New Hampshire, 315 U.S. 568, 569 (1942) (defining “fighting
words” as utterances that “tend to incite an immediate breach of peace . . . [and] are no
essential part of exposition of ideas.”); but see R.A.V. v. City of St. Paul, 505 U.S. 377, 391
(1992) (holding that the state’s regulation of fighting words must not discriminate on the
basis of viewpoint by prohibiting some fighting words, but not others).

% See supra note 53; ELy, supra note 9, at 114 (using democracy reinforcement theory
to justify the Court’s fighting words doctrine).

% See supra note 55.

% See id.

%8 Commentators have used democracy reinforcement theory to support First
Amendment jurisprudence beyond that concerning the two-tier system. See, e.g., Gregory
P. Magarian, The Jurisprudence of Colliding First Amendment Interests: From the Dead
End of Neutrality to the Open Road of Participation-Enhancing Review, 83 NOTRE DAME L.
Rev. 185 (2007) (treating competing First Amendment claims); Marci A. Hamilton, Art
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Of course, democracy reinforcement theory is not limited to First
Amendment jurisprudence. In Democracy and Distrust, Ely argued that
courts should reinforce democracy by ensuring that people have equal
access to democratic processes generally.>® The right to vote is perhaps
the most obvious right to democratic process.*® Ely viewed political
speech as a democratic process because speech is a channel for political
change.” Many commentators, however, believe that the most obvious
flaw of Ely’s work was his narrow focus on process.®” Scholars have
since expanded Ely’s theory by arguing that certain substantive rights
can reinforce democracy, as well.*®

The remainder of this Article focuses on how democracy
reinforcement theory should inform equal protection jurisprudence.
Although defending democracy reinforcement theory against its
alternatives is beyond this Article’s scope, it is worth highlighting that
democracy reinforcement theory is not only appealing because it
maintains fidelity to the Constitution’s overarching commitment to
collective governance;®* for pragmatic reasons, the theory is also
particularly compelling in the context of equal protection.

Speech, 49 VAND. L. Rev. 73 (1996) (supporting protections of art as free speech).

% See generally ELY, supra note 9.

%0 See id. at 116-25.

61 See id. at 105-16.

62 See, e.g., Daniel R. Ortiz, Pursuing a Perfect Politics: The Allure and Failure of
Process Theory, 77 VA. L. Rev. 721 (1991); Laurence Tribe, The Puzzling Persistence of
Process-Based Constitutional Theories, 89 YALE L.J. 1063 (1980); see also Schacter,

De mo cr ac vy supramde bat398 (“Ely aggressively offered his theory in
procedural terms and argued that it could be applied without requiring judges to make
value-laden substantive distinctions that he regarded as institutionally unsuited to courts.
But this is exactly the point on which Ely has proven most vulnerable.”).

83 See, e.g., David Strauss, Modernization and Representation Reinforcement: An
Article in Memory of John Hart Ely, 57 STAN. L. Rev. 761, 769-70 (2004) (arguing that
substantive due process rights can reinforce democracy); Jane S. Schacter, Lawrence v.
Texas and the Fourteenth Anm2TEMPReCVRTsDemocratic Aspir
L. Rev. 733, 753 (2004) (same); Joshua Cohen, Procedure and Substance in Deliberative
Democracy 95, in DEMOCRACY AND DIFFERENCE, supra note 25 (asserting that substantive
liberties, including religious liberty, are important to deliberative democracy); see also
Magarian, supra note 58 (arguing that, when two claims to free speech clash, courts should
choose between them by evaluating their substantive value to democratic deliberation).

84 See SUNSTEIN, PARTIAL CONSTITUTION, supra note 9, at 103 (“Any plausible theory
of constitutional interpretation must pay a great deal of attention to the democratic
aspirations of the American constitutional tradition.”)
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From a pragmatic standpoint, democracy reinforcement theory is
helpful because the other major interpretive tools are under-determinate
when it comes to the Equal Protection Clause. The clause’s text is
unclear, necessitating some interpretive principle.®* In previous
writings, | have adopted a common law approach to constitutional
interpretation,®® relying on Supreme Court precedents to develop
interpretive principles.””  However, as discussed in Part I, equal
protection precedents are unhelpfully vague in significant ways.*®

Originalism, an alternative to democracy reinforcement theory,®
is also not very helpful in the context of equal protection. Originalism
comes in various forms, the most popular of which dictates that judges
should interpret constitutional provisions in a manner that would be
consistent with the text’s original meaning.”” With regard to equal
protection, however, original meaning is elusive, rendering originalism
under-determinate.”” Indeed, legal historians have argued that the

% See U.S. Const. amend. X1V, § 1 (stating that people shall not be denied “the equal
protection of the laws”). See also ELY, supra note 9 (noting that the amendments drafters
consciously chose very general language); Michael C. Dorf, Equal Protection
Incorporation, 88 VA. L. Rev. 951, 958 (2002) (same); Jack M. Balkin, Constitutional
Redemption, 24 ConsT. COMMENT. 427, 456 (2007) (arguing that the drafters of the Equal
Protection Clause intentionally left its language vague).

% For background on the “common law approach” to constitutional interpretation, see
generally David A. Strauss, Common Law Constitutional Interpretation, 63 U. CHI. L. REv.
877 (1996); but see Adrian Vermeule, Common Law Constitutionalism and the Limits of
Reason, 107 CoLum. L. Rev. 1482 (2007) (critiquing the common law approach).

%7 See, e.g., Lau, Pluralism, supra note 5; Holning Lau, Formalism: From Racial
Integration to Same-sex Marriage, 59 HASTINGS L.J. 843, 852-57 (2008) [hereinafter Lau,
Formalism].

% |f anything, the ambiguities lean toward doctrines that comport with democracy
reinforcement. See infra Part I11.

8 Although originalism and democracy reinforcement theory are often considered
competitors, they both share an interest in democracy. Originalists can be considered
fundamentalist democracy-reinforcement theorists, believing that fidelity to originalism is
the only way to ensure that judges do not undermine democracy by injecting their personal
opinions into their legal decisions. See SUNSTEIN, PARTIAL CONSTITUTION, supra note 9, at
95.

™ Originalist inquiries formerly focused on drafters’ “original intentions”; however, as
that strand of analysis fell out of favor, originalists turned to inquiries into the “original
meaning” of a text, that is to say, how the public would have interpreted the text during the
time of its drafting. See Randy E. Barnett, An Originalism for Nonoriginalists, 45 Loy. L.
Rev. 611, 620-29 (1999); Antonin Scalia, Originalism: The Lesser Evil, 57 U. CIN. L. REV.
849, 850 (1989).

™ See, e.g., Balkin, supra note 65, at 456 (arguing that the Equal Protection Clause
was understood by its contemporaries to be intentionally vague); Thomas B. Colby, The

RT3
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public originally understood the Equal Protection Clause to be
intentionally vague, deferring definition to future generations.”

As a result, democracy reinforcement theory is useful for filling
the gap left behind by ambiguities in text, precedents, and original
meaning. A final alternative approach to developing a gap-filler is
moral philosophy.” That is to say, moral philosophy can be used to
clarify general principles—such as equality—that are enshrined in the
Constitution.”  For current purposes, however, it is unnecessary to
choose between democracy reinforcement theory and interpretive tacks
grounded in moral philosophy.” One can hypothesize that these modes
of interpretation complement each other. Note that this Article argues
for an equal protection jurisprudence that combats inequalities deriving
from ascribed identity scripts;’® this proposal likely comports with both
democracy reinforcement rationales and moral principles on equality.”’

Federal Marriage Amendment and the False Promise of Originalism, 108 CoLum. L. Rev.
529, 593 (2008) (same). But see, e.g., Melissa L. Saunders, Equal Protection, Class
Legislation, and Colorblindness, 96 MicH. L. Rev. 245 (1997) (arguing that that the
clause’s framers intended to prohibit laws that “single out any person or group of persons
for special benefits or burdens without an adequate ‘public purpose’ justification” and that
the framers’ intent should inform constitutional interpretation).

72 See, e.g., Balkin, supra note 65, at 456; Ronald Dworkin, The Arduous Virtue of
Fidelity: Originalism, Scalia, Tribe, and Nerve, 65 FORDHAM L. REv. 1249, 1254 (1997).

™ Ronald Dworkin, for example, argues that abstract constitutional text should be
interpreted in the manner that is most morally principled. See generally RONALD DWORKIN,
FREEDOM'S LAW: THE MORAL READING OF THE AMERICAN CONSTITUTION (1996).

These rights derived from moral theory need not reinforce democracy; indeed, they can
be viewed as moral constraints on democracy. See Schacter,De mocr ac y sspraDo mai n
note 15, at 389 (discussing a view of rights as constraints on democracy); Cohen, supra
note 63, at 97 (same).

" See Baker, supra note 50, at 90-93 (providing background on the use of moral
philosophy as a tool for constitutional interpretation).

® With that said, for an example argument that democracy reinforcement is superior to
rights-perfectionism based on moral philosophy, see Cass R. Sunstein, Second-Order
Perfectionism, 75 FORDHAM L. REv. 2867, 2882 (2007) (arguing that judges are better
equipped to give content to deliberative democracy, than to more abstract ideals such as the
moral underpinnings of rights).

76 See infra Part 11.B.

" Arguably, at least, the dignitary costs caused by pressures to negotiate identity
scripts conflicts with the moral principles underpinning the constitution. For literature on
these dignitary costs, see supra note 5. See also Christopher Bracey, Dignity in Race
Jurisprudence, 7 U. PA. J. ConsT. L. 669 (2005) (arguing that concern for dignity, as a
moral principle, should drive constitutional jurisprudence, particularly race jurisprudence).
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B. Deliberative democracy versus aggregative democracy

Accepting that constitutional rights can, and ought to, reinforce
democracy, one must contend with the question: what type of
democracy? Democracy is governance based on the people’s collective
decisionmaking.” Views of collective governance usually take one of
two major forms: an aggregative model or a deliberative model.”
Democratic theorists have increasingly accepted deliberative
democracy as the superior goal.!® Similarly, this Article eschews the
aggregative model for deliberative democracy.

As its name suggests, the aggregative model treats democracy as a
system for aggregating individuals’ preferences. Aggregativists take
these preferences as given and discount the possibility that they will
change.®’ For the aggregativist, competition in political forums is what
drives political outcomes.?? In competing, political actors—including
individuals, political parties, and interest groups—wheel and deal,
forming strategic coalitions that shift over time.** Throughout this
process, however, political players’ preferences remain unchanged.

" See, e.g., Benhabib, supra note 32, at 68 (emphasizing collective decisionmaking in
defining democracy); Cohen, supra note 63, at 95 (same); ROBERT A. DAHL, DEMOCRACY
AND ITs CRITICS 326 (1989) (same).

™ For examples of writings that distinguish between aggregative and deliberative
democracy, see, e.g., Cohen, supra note 63, at 98-99; GUTMANN & THOMPSON, supra note
32, at 13-20; Richard H. Pildes, Competitive, Deliberative, and Rights-oriented Democracy,
3 ELECTION L.J. 685 (2004). Also, contrast infra notes 80-83 and accompanying text
(describing the aggregative model) with infra notes 84-88 and accompanying text
(describing deliberative democracy).

8 See JOHN S. DRYZEK, DELIBERATIVE DEMOCRACY AND BEYOND: LIBERALS, CRITICS,
CONTESTATIONS 1 (2000) (noting that democratic theory has taken “a strong deliberative
turn”); John F. Manning, Continuity and Legislative Design, 9 NoTRE DAME L. REv. 1863,
1880 n.65 (2004) (“Certainly, most believe that deliberation is a good thing, and the design
of the U.S. Constitution seems to favor deliberative democracy.”); John S. Dryzek &
Christian List, Social Choice Theory and Deliberative Deliberation: A Reconciliation, 33
BRITISHJ. PoL. Sci. 1, 1 (2003) (“the strongest current [of democratic theory] is now
deliberative”).

81 See GUTMANN & THOMPSON, supra note 32, at 13 (describing aggregativist views);
Pildes, supra note 79, at 690 (same).

82 See Pildes, supra note 79, at 690 (explaining that aggregative theories of democracy
derive from theories of competition).

8 Ely famously referred to this system of interest-group power politics as the
“pluralist’s bazaar.” See ELY, supra note 9, at 152.
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In contrast, deliberative democrats see reasoned debate as central
to democracy. During deliberation, political actors are expected to
offer public-regarding®* reasons for their political preferences. That is
to say, people are expected to provide reasons why their policy
positions are good not just for themselves, but for the public.*® These
reason-forcing conversations promote decisionmaking that is
collective—not only in the sense that governance is “by the people,”
but also “for the people.”®® Over the course of deliberation, one’s
preferences might evolve. Indeed, deliberation is a transformative
process.”” Deliberating on public policy may lead to consensus, but it
need not.® A decision that results from voting after deliberation is
regarded as the best result for the time being, until further deliberation
leads to a better-reasoned outcome.

For illustration purposes, consider the case of ballot initiatives.
Aggregative democrats typically view ballot initiatives—at least as they
are currently conducted—more favorably than deliberativists do.*

8 See SUNSTEIN, PARTIAL CONSTITUTION, supra note 9, at 17 (explaining that “public-
regarding” reasoning appeals to more than just private interests). For a discussion on how
public-regarding reasoning in deliberative democracies are related to the Rawlsian concept
of “public reasoning,” see Benhabib, supra note 32, at 74-75.

8 Mere articulation of opportunistic self-interest does not suffice. Political actors are
expected to provide public policy rationales that are compelling to others in the collective
decisionmaking endeavor. See Benhabib, supra note 32, at 74-75; Cohen, supra note 63, at
99-100.

8 See Abraham Lincoln, The Gettysburg Address (1863), reprinted in RICHARD D.
HEFNER, A DOCUMENTARY HISTORY OF THE UNITED STATES 185 (5th ed. 1991) (promoting
democracy that is “of the people, by the people, for the people.”)

8 Social science studies confirm the transformative nature of political deliberation. See
generally JAMES S. FISHKIN, THE VVOICE OF THE PEOPLE: PUBLIC OPINION AND DEMOCRACY
(1997); see also Ethan Leib, Can Direct Democracy Be Made Deliberative?, 54 BUFF. L.
Rev. 903, 910-11 (2006) (discussing James Fishkin’s research).

8 See GUTMANN & THOMPSON, supra note 32, at 20; Pildes, supra note 79, at 691.
Some deliberativists—for example, early republican theorists and, more recently, Jurgen
Habermas—view consensus as the end goal of deliberation. See Cass Sunstein, Beyond the
Republican Revival, 97 YALE L.J. 1539, 1550 (discussing early republicanism); JURGEN
HABERMAS, BETWEEN FACTS AND NORMS (2d ed. 1996).

% See Lawrence Gene Sager, Insular Minorities Unabated: Warth v. Seldin and
Eastlake v. Forest City Enterprises, Inc., 91 HARv. L. Rev. 1373, 1414 (1978) (“Legislation
by plebiscite is not and cannot be a deliberative process. We expect and presumably derive
from an initiative or referendum an expression of the aggregate will of the majority, or the
majority of those who vote. But there is no genuine debate or discussion”); see also Leib,
supra note 87, at 911-12 (explaining that most deliberativists oppose ballot initiatives, but
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Deliberativists note that there is usually too little public debate
regarding ballot initiatives.”® Prior to voting, voters typically only hear
sound bite-driven media campaigns for and against initiatives.”> That
dynamic lacks anything akin to the thoughtful deliberation that exists in
legislative houses or deliberation that occurs during year-long election
campaigns, which usually include debates and substantial media
commentary.

Within these pages, it is unfeasible to rehearse all the existing
arguments why deliberative democracy is the appropriate aspiration for
American governance.” With that said, it is worth highlighting some
of those reasons: deliberative democracy is more desirable than
aggregative democracy because is better realizes the ideal of collective
governance, because it is entrenched in our Constitutional history, and
also because it offers functional advantages over the aggregative
approach.

Compared to aggregative democracy, deliberative democracy
adheres more tightly to the ideal of collective governing.** By
compositing preferences, the aggregative model is collective in form.
The aggregative model tallies existing preferences among the collective

that ballot initiatives can be conducted in a manner that would be consistent with
deliberative democracy).

% See Leib, supra note 87, at 908-09; Glen Staszewski, The Bait-and-Switch in Direct
Democracy, 2006 Wis. L. Rev. 17, 70 (2006).

% See supra note 90. See also Lisa B. Ross, Note, Learning the Language: An
Examination of the Use of Voter Initiatives to Make Language Policy, 82 N.Y.U. L. Rev.
1510, 1523-34 (2007):

Initiative campaigns generally reach the voters through advertising, seeking to
reach a large number of people quickly and cheaply. This frequently results in
oversimplified sound bites appealing to prejudice and emotions. The media-
driven nature of these campaigns creates an environment that appeals to
passions and prejudices, spotlights tensions, and may foster even greater
conflict and disagreement. [In contrast,] the legislative process includes many
safeguards designed to encourage careful deliberation and reasoned
decisionmaking[.]

%2 See supra note 91.

% Among criticisms of deliberative democracy, the most prominent is that deliberative
democracy is overly lofty in its aspirations. For examples of criticisms, see RICHARD A.
POSNER, LAW, PRAGMATISM, AND DEMOCRACY (2003); IAN SHAPIRO, THE STATE OF
DEMOCRATIC THEORY (2003); James A. Gardner, Shut Up and Vote: A Critique of
Deliberative Democracy and the Life of Talk, 63 TENN. L. REv. 421 (1996). For rebuttals
against these criticisms, see GUTMANN & THOMPSON, supra note 32, at 40-55.

% See Cohen, supra note 63, at 101, 108.
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and favors those with the most support. Meanwhile, the deliberative
model is collective in both form and content. Deliberative democracy
does not only tally preferences, but sometimes transforms them through
debate that changes people’s perspectives. Because deliberation can
blend preferences, deliberative democracy’s outcomes better represent
the collective.” Furthermore, because political actors are expected to
provide public-regarding reasons in deliberation, deliberative
democracy furthers not just the “by the people” aspect, but also the “for
the people” ideal of American democracy.*

In terms of historical support, Cass Sunstein, among others, has
documented the American tradition of deliberative democracy.®” In his
writings, Sunstein draws from foundational documents such as the
Federalist Papers to illustrate that the founding fathers sought to
establish deliberative democracy.®® He also shows that government
structures such as the bicameral system were established to facilitate
deliberation in democracy.*

Finally, deliberative democracy is functionally superior to the
aggregative approach for at least two reasons—instrumental and
expressive.’® In terms of instrumentality, Seyla Benhabib has
explained that deliberative democracy generates government actions
that are better-informed'® and better thought-through.'® Deliberative
democracy also has expressive value. In a truly deliberative

% See id.

% See id. at 108; supra notes 85-86 and accompanying text.

%7 See SUNSTEIN, PARTIAL DEMOCRACY, supra note 9, at 17-39.

% See id.

% See id; see also Staszewski, supra note 90, at 70 (discussing how founders of the
federal government intended the governing structure to facilitate deliberation).

100 Eor a general discussion of deliberative democracy’s instrumental and expressive
values, see GUTMANN & THOMPSON, supra note 32, at 21-23.

101 5ee Benhabib, supra note 32, at 71-72:

Deliberative processes are also processes that impart information. New
information is imparted because 1) no single individual can anticipate and
foresee all the variety of perspectives through which matters of ethics and
politics would be perceived by different individuals; and 2) no single
individual can possess all the information deemed relevant to a certain decision
affecting all. Deliberation is a procedure for being informed.

102 5ee id. (“[T]he deliberative process . . . lead[s] the individual to further critical
reflection on his already held views and opinions . . . . More significantly, the very
procedure of articulating a view in public imposes a certain reflexivity on individual
preferences and opinions™).
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environment, citizens express mutual respect for each other by engaging
each other meaningfully, seeking to justify public policy positions to
each other rather than engaging in mere power politics.'*®

Of course, deliberative democracy is an aspirational model as
opposed to a purely descriptive account of American governance.'® As
the example of ballot initiatives suggest, American lawmaking is not
purely deliberative.'® Laws and governing structures should be
modified to realize deliberative democracy. An ethos of deliberative
democracy should also be instilled through, for example, public
education.'®® Certainly, not all political players currently subscribe to
the aspiration of deliberative democracy. Allegations that Hillary
Clinton over-relied on polling data to formulate her positions (whether
this was true or false) were allegations that she simply aggregated
Americans’ preferences, rather than reasoning her way to policy
positions.’”  Allegations that John Kerry flip-flopped without
principled reason suggests the same.'® Note however that, to the
extent that the public rejected those two candidates’ alleged

103 5ee Cohen, supra note 63, at 102 (“[P]roviding acceptable reasons for the exercise
of political power to those who are governed by it—a requirement absent from the
aggregative view—expresses the equal membership of all in the sovereign body responsible
for authorizing the exercise of that power.”); GUTMANN & THOMPSON, supra note 32, at 22
(“[Slignificant value resides in the act of justifying laws and public policies to the people
who are bound by them. By deliberating with one another, decision-makers manifest
mutual respect toward their fellow citizens.”).

104 5ee Pildes, supra note 79 (noting the aspirational nature of deliberative democracy);
SUNSTEIN, PARTIAL DEMOCRACY, supra note 9, at 144 (“To say that deliberation is required
[in democracy] is only to ask how courts and other institutions might promote that
aspiration.”).

105 5ee supra notes 89-92 and accompanying text.

106 Benhabib, supra note 32, at 75 (noting that Rawlsian “public reason” is a principle,
as opposed to a process, and that deliberative democracy requires both principle of public
reason and adequate processes for deliberation).

07 See Robert Novak, Some Cl i nt on Backers Say Bill"s Aggressi ve
Bid, CHI. SUN-TIMES, Dec. 23, 2007, at B7 (noting arguments that Clinton relied too heavily
on polling data); Robert Watson, Inevitable . . . But Just Not Likeable, S. FLA. SUN-
SENTINEL, June 29, 2008, at 5F (criticizing Clinton’s “calculated behavior” driven by
“pollsters”); Toby Harnden, Last Stand in the Lone Star State, DAILY TELEGRAPH, Feb. 26,
2008, at 19 (criticizing Clinton because “every position she took was . . . tested by polling .
.. and calculated).

108 5ee NPR, All Things Considered (transcript), July 10, 2008, 2008 WLNR
12987165 (noting that some position changes are principled while others are not, and
noting criticism that Kerry’s changes were unprincipled).
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aggregativist tendencies, the public is already rejecting aggregativist
politics for an ethos of deliberation.

C. Equality agprecondittocr acy?" s
While many rights do reinforce democracy,'® this Article focuses
on rights to equality.  The collective nature of democratic
decisionmaking hinges on people’s equal opportunities to influence
deliberation.™®  Collective governance is undermined if significant
disparities in deliberative power exist in the political realm.™"*

Inequalities are affected by a variety of factors. Institutional
design can influence deliberative inequalities. For example, campaign
finance laws can ameliorate deliberative inequalities.’**> The laws’
proponents typically argue that capping campaign expenditures would
level the deliberative playing field."** Social dynamics also affect
deliberative equality. Social prejudice—in the form of outright hostility
towards a social group or stereotyping—also contributes to inequalities
that stymie deliberation."* The following Part elaborates specifically
on how prejudice stymies deliberation.**®

Before proceeding to that discussion, however, it is important to
note that inequalities on some grounds may, indeed, be consistent with
deliberative democracy. As Amy Gutmann and Paul Thompson have
explained, inequalities can be justified—at least provisionally—Dby
public-regarding reasons that surface during democratic deliberation.™*°
The justification is provisional because further deliberation might lead
to the conclusion that inequalities are unjustified.

109 5ee supra notes and accompanying text.

110 5ee Cohen, supra note 63, at 106; Benhabib, supra note 32, at 68.

11 Although scholars disagree on how to define the political realm, it is arguably quite
broad. Political deliberation occurs in electoral races, but also among elected officials, for
example, on Congressional floors See GUTMANN & THOMPSON, supra note 32, at 29-39;
Benhabib, supra note 32, at 75; Gould, supra note 25, at 172-76. Political discourse also
takes place in media, in everyday conversations, and in everyday encounters. See Schacter,
De mocr ac vy supraimde 1bati399-410.

112 5ee SUNSTEIN, PARTIAL DEMOCRACY, supra note 9, at 84-85, 223-224.

113 5ee id. (noting such arguments, but questioning whether they are empirically valid).

11% See SUNSTEIN, PARTIAL DEMOCRACY, supra note 9.

15 See GUTMANN & THOMPSON, supra note 32, at 70-73.

116 gee jd.
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To clarify this point, consider whether imprisoning rapists is
consistent with deliberative democracy. Surely, incarcerated rapists’
deliberative power is limited in significant regards because
incarceration limits their ability to participate in numerous public
forums. This inequality of power between convicted rapists and the
general public can be consistent with deliberative democracy because
the inequality can be supported, at least arguably, by public-regarding
reasons. For example, one can conclude that incarcerating rapists
serves the public well by deterring rape, a violent crime. Of course,
determining how much countervailing public-regarding reason is
necessary to justify power inequalities is a difficult question that I
largely leave for another day.'” For the time being, however, we can
acknowledge that there may sometimes be public-regarding reasons to
justify inequalities of deliberative power on particular grounds.

In contrast to inequalities based on the status of rape offense,
state-sanctioned inequalities based on grounds such as race and sex
have often been unsupported by reasoned deliberation. Indeed, the
Supreme Court has acknowledged that, historically, such inequalities
have often been rooted in prejudice as opposed to public-regarding
reason. For example, the Court has questioned the reasoning behind
sex inequalities by noting that “sex characteristic[s] frequently bear[] no
relation to ability to perform or contribute to society.”*® Likewise, the
Court has questioned inequalities based on illegitimacy, race, and national
origin because such traits “bear[] no relation to the individual's ability to
participate in and contribute to society.”*

In short, some inequalities are consistent with tenets of deliberative
democracy while others are likely not. How should this distinction
inform doctrine? Recall that, according to democracy reinforcement
theory, courts should reserve heightened review for laws that implicate
democratic impairment."”® Heightened review, therefore, should be
reserved for the law’s inequalities that implicate democratic

7 Indeed, in Part 111, this Article identifies inequalities caused by laws that warrant
heightened scrutiny. In exercising heightened review, courts assess potential justifications
for the inequalities. Note, however, that this Article does not specify how strong
justifications must be to satisfy heightened review. See infra notes 220-221 and
accompanying text.

118 Frontiero v. Richardson, 411 U.S. 677, 686 (1973) (plurality).

119 Mathews v. Lucas, 427 U.S. 495, 505 (1976).

120 5ee supra notes 56-58 and accompanying text.
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impairment. Part 11l elaborates on how constitutional jurisprudence has
identified these troubling inequalities for heightened review in the past,
and how the law should do so in the future. Before moving to that
discussion on doctrine, however, this Article spends the following Part
expanding on how prejudice based on grounds such as race and sex lead
to inequalities of deliberative power.

Il.  SHIFTING ORIENTATION FROM GROUPS TO SCRIPTS

Among democracy reinforcement theorists, there is no consensus
on how far the state should go to eliminate inequalities that frustrate
deliberation. For example, commentators disagree on the level of
economic disparity that is acceptable in deliberative democracy.”® A
common refrain, however, is that certain social prejudices—such as
those based on race and sex—Iead to inequalities that ought not to be
tolerated.’”®  Theorists tend to assess how these prejudice-derived
inequalities stymie democracy by asking how prejudice contributes to
group-based hierarchies. While these analyses are helpful, they also
obscure impairments to democracy that do not map neatly onto group
demarcations.

To illuminate the ways in which prejudice leads to inequalities
that stymie democracy but are obscured by group-based analyses, this
Part proposes a script-oriented version of democracy reinforcement
theory. This Part begins by providing background on group-oriented
analyses and their deficiencies. It then develops a script-oriented
alternative.

A.  Group-oriented theory

Theorists commonly acknowledge that social prejudices impair
democracy. To understand these impairments, commentators typically
assess how prejudices affect well-defined social groups. In Democracy
and Distrust, for example, Ely discusses at length how animus and
stereotyping directed at minority groups and women distort

121 5ee SUNSTEIN, PARTIAL DEMOCRACY, supra note 9, at 137-38
122 gee id. at 143-44; ELY, supra note 9, at 153-54, 164-70.
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democracy.’® Similarly, Cass Sunstein has focused on how prejudice

affects inter-group dynamics. He has argued that, “[i]f a group faces
obstacles to organization or pervasive prejudice or hostility,”
democracy is stilted."™ According to Sunstein, “[c]ourts should give
close scrutiny to governmental decisions that became possible only
because certain groups face excessive barriers to exercising political
influence.”™® Consequently, an “anti-caste principle will play a critical
role in this assessment™ of political dynamics,"*® and caste manifests in
the form of group-based subordination.*?’

While these scholars'®® have made an invaluable contribution by
highlighting prejudice’s effects on democracy, their focus on groups
elides the multifarious nature of identity groups, frustrating analysis.
As a threshold matter, note that the definitions of identity groups are
socially constructed; because social construction is contextual, group
membership is difficult to define. Take the case of race. People often
have divergent understandings of racial group membership.*?®  For
example, an individual’s claimed group membership might be denied
by other members of the group; Judy Scales-Trent has written
eloquently, for instance, on how others have frequently rejected her
claim to black identity because of her light skin.*® In another example,
legal constructions of group membership sometimes conflict with
mainstream understandings of race; consider how the (in)famous one-
drop rule is incongruent with mainstream understandings of race, which
focus more on skin color and facial features.’*! This blurriness of racial

123 5ee ELy, supra note 9, at 153-54, 164-70.

124 5ee SUNSTEIN, PARTIAL DEMOCRACY, supra note 9, at 143-44 (emphasis added).

125 1d. (emphasis added).

126 Id

127 See id. at 339 (arguing that, in a caste system, “[a] social or biological difference
has the effect of systematically subordinating the relevant group—not because of ‘nature,’
but because of social and legal practices”).

128 Democracy reinforcement theorists who focus on groups are not limited to Ely and
Sunstein. See, e.g., Schacter, De mo ¢ r a ¢ y ,/'supra i@ 1 aRebecca Brown, The
Logic of Majority Rule, 9 U. PA. J. ConsT. L. 23 (2006). These theorists disagree on how
deeply to look for inequality, but they all share the commonality of group-oriented analysis.

128 5ee supra note (newspaper commentators disagreeing on how to understand Barack
Obama’s racial identity).

1%0 5ee JuDY SCALES-TRENT, NOTES OF A WHITE BLACK WOMAN (1995).

131 See Kenneth L. Karst, supra note 1, at 301-05 (discussing the one-drop rule to
racial classification, which dictates that anyone with any trace of African lineage be
considered black).
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groups’ contours frustrates democratic analysis. For example, if Barack
Obama’s membership in the social group understood as African-
Americans is disputed,**?> the rule of syllogism suggests that the
implication of his rise to power on group-based analysis is also unclear.

Even after agreeing to a particular definition of an identity group,
one must contend with the fact that social groups are not monolithic
entities."® Relatedly, prejudice is often not directed wholesale at an
entire social group.™®* Often individuals are not disadvantaged per se
by their perceived group membership, but are disadvantaged depending
on their negotiation of identity scripts associated with a particular social
group.*®*  For example, female law firm associates are -either
disadvantaged or privileged depending on their willingness and ability
to negotiate the feminine scripts discussed in this Article’s opening
hypothetical.**® Here, group-based analysis, which focuses on women
as a group, obscures intragroup inequality that exists along a continuum
with highly adept script negotiators at one end and the inadept at the
other end.™*’

The fact that social groups are not monolithic begs this question:
who represents the group in democratic deliberation? Self-identified
feminists have questioned whether Angela Merkel and Margaret

132 gee supra note 26 (citing commentaries from mainstream press that question
whether Barack Obama should be categorized as black).

138 For background on antiessentialist literature, which challenges the treatment of
social groups as monolithic, see Pierre Schlag, The Aesthetics of American Law, 115 HARV.
L. Rev. 1047, 1087 nn.61-63 (2002) (listing sources on antiessentialism).

134 See, e.g., Carbado & Gulati, Fifth Black Woman, supra note 5, at 714-19 (arguing
that employment discrimination if often directed not at entire racial minority groups, but
only members of minority groups who do not adequately reject racial scripts).

135 See Carbado & Gulati, Fifth Black Woman, supra note 5. Note that individuals may
also face prejudice based on how subgroup statuses, which often result from
intersectionality. See Kimberlé Crenshaw, Demarginalizing the Intersection of Race and
Sex: A Black Feminist Critique of Antidiscrimination Doctrine, Feminist Theory and
Antiracist Politics, 1989 U. CHI. LEGAL F. 139 (1989); Regina Austin, Sapphire Bound!,
1989 Wis. L. Rev. 539; Darren Rosenblum, Queer Intersectionality and the Failure of
Lesbian and ,6la&SExUALiTYs33 (1984). e s “

1% gee supra notes 14 and accompanying text. See also Fineman, supra note 29, at 16-
17.

%7 Devon Carbado and Mitu Gulati provide another insightful illustration of intragroup
inequality with their hypothetical “fifth black woman.” The fifth black woman is discussed
below. See infra notes 167-169 and accompanying text. See also Carbado & Gulati, Fifth
Black Woman, supra note 5, at 714-19.
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Thatcher represent women.™®  Self-identified blacks have questioned

whether Justice Clarence Thomas represents blacks.™*® Within the gay
community, there is open questioning of whether the country’s
mainstream gay rights organizations represent the full breadth of their
declared constituency.'®  This lack of clarity regarding group
representation frustrates group-based assessments of political equality.

Finally, group-oriented analysis fosters inattention to vulnerable
communities within so-called powerful groups because these groups are
treated as monolithic entities.  For example, although gender
discrimination is typically understood to burden women, it also burdens
exceptional members of another group: men. Effeminate men are often
the subject of particularized hostility.'*  Similarly, whites who
transgress whiteness script are also stigmatized.'* These prejudices,
while often overlooked in group analyses, also stifle democratic
deliberation.'*

B. The alternative: script-oriented theory

The factors just described render group-based analysis of
democracy insufficient. There are inequalities of deliberative power
that do not fall neatly along group lines and are, therefore, obscured by
group-oriented analysis.  Script-oriented analysis illuminates those
inequalities.

138 5ee Gould, supra note 25. Relatedly, Anne Phillips suggests that certain men may
be better representatives of so-called women’s interests. See Anne Phillips, Dealing with
Difference: A Politics of Ideas, or a Politics of Presence?, in DEMOCRACY AND DIFFERENCE,
supra note 25.

1%% 5ee Bridgeman, supra note 28, at 1625 (describing black communities® opposition
to Justice Clarence Thomas); but see Angela Onwuachi-Willig, Just Another Brother on the
SCT?: What Justice Clarence Thomas Teaches Us About the Influence of Racial Identity,
90 lowA L. Rev. 931 (2005) (arguing that Justice Thomas’s jurisprudence hews to a
longstanding strain of black conservatism).

140 5ee MICHAEL WARNER, THE TROUBLE WITH NORMAL (2000)

141 See supra note 30 (citing sources on how masculinity scripts oppress effeminate
men).

142 5ee Onwuachi-Willig & Barnes, supra note 30.

143 See infra note 171 and accompanying text (discussing how effeminate men’s
participation in political deliberations is restricted).
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1.  Background on scripts

As noted at the outset, this Article uses the term “identity scripts”
to refer to the expectations imposed on individuals based on their
perceived identity."* These scripts emerge from the aggregation of
stereotypes. For example, consider a hypothetical Asian-American man
who is subjected to stereotyping from mainstream society. These
stereotypes depict the man as emasculated, unloyally foreign, and a
model minority who excels in particular fields of work and study.*®
These stereotypes coalesce to form a script that the man is expected to
play out.

Rejecting the script takes wor Because scripts are so strongly
ascribed, the Asian-American man must take considerable steps to
reject the script if he wants to convince others that he is not bound to it.
For example, while politicians may generally feel pressured to
demonstrate their patriotism, the hypothetical Asian American faces a
particularly high burden of proving patriotism because he has been
stereotyped as foreign and unloyal. To reject stereotypes, the Asian
American might need to go beyond adorning a flag pin on his lapel by
taking particularly strong policy positions that are symbolically
patriotic—for example, supporting war efforts—even though he might
not take those positions otherwise.

Indeed, individuals go to great lengths to negotiate their ascribed
scripts. The work required to negotiate scripts is certainly not unique to
the hypothetical Asian American politician. Devon Carbado and Mitu
Gulati have provided other examples in their writings on employment.
For instance, they have suggested that, in order to negate scripts
associating African-American men with laziness, some African-
American men will work longer hours than otherwise required.™*’

146
k.

144 See supra note 1.
145 These stereotypes are explored in ERIC Liu, THE ACCIDENTAL ASIAN 115-27 (1998).
148 This concept that managing stereotypes amounts to “work” comes from Carbado &
Gulati, Working ldentity, supra note 5.
147 See id. at 1292-93; see also id. at 1267 (emphasis added):
[Wr1hile all the employees in our hypothetical law firm have an incentive to
demonstrate that they have the potential to become partners, the burden of
proof, and thus the precise nature of the incentive, varies across identities.
Recall the assumption that Korean-American Harvard Law School graduates
are generally perceived as quiet, unassertive, good at math and science (detail-
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Note that scripts are thought to function in two ways. First and
most importantly for this Article’s purposes, scripts are ascribed. In
interpersonal interactions, one party will perceive the other party as
belonging to particular social groups. Upon labeling the perceived
party with a group identity, the perceiver will ascribe a script that
corresponds to that label.'*® For example, upon labeling someone as a
gay Asian-American male, that perceiver likely associates the perceived
individual with scripts on gay Asian-American male identity. The next
section, Part I1.B.ii, explores how the mere script-ascription process
stymies democratic deliberation. The particular social group and
particular script involved in a particular instance of ascription are of
secondary concern and are often unclear. They are unclear, for
example, because an individual’s perceived identity may itself be
unclear (perhaps some people perceive our hypothetical Asian-
American male as straight instead of gay).

In addition to being ascribed, “scripts” can be claimed by
individuals. (I put “scripts” in quotation marks here because, as |
explain below, “script” is a misnomer for expectations that are
claimed.**)  Although stereotypes are often considered in negative
terms, at a certain level of generality, they are useful. Achieving a
sense of self is a fundamental part of human development.™ That
process of achieving a sense of identity is aided, to some extent, by the
availability of identity “scripts.” As Kwame Anthony Appiah
eloquently put it: “Autonomy, we know, is conventionally described as
an ideal of self-authorship. But the metaphor should remind us that we
write in a language we did not ourselves make.”™" Appiah elaborates
that, “[c]ollective identities, in short, provide what we might call

oriented work), and lacking in creativity and personality. . . . [These
characteristics] conflict with the qualities that the firm requires in the
employees it plans to groom for partnership. The stronger this conflict, the
harder the employee will have to work to overcome the negative assumptions
by employing stereotype-negating strategies.

148 See APPIAH, supra note 1, at 66-69.

14% See infra notes 147-149 and accompanying text.

150 5ee generally id.. See also Lau, Pluralism, supra note 5 (drawing from the works of
psychologist Erik Erikson to argue that identity development is an integral part of human
development).

151 AppiaH, supra note 1, at 156.
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scripts: narratives that people can use in shaping their projects and in
telling their life stories.”™*

To understand this dynamic, consider the fact that achieving a
sense of religious identity is an important psychological project for
many individuals.”® When someone labels herself a Catholic, for
example, she is claiming an identity “script.” Consider that she may
say that she is a Catholic, but makes it known to others that she does
not agree with the Vatican’s view on same-sex marriage. Her rejection
of the assumption that she condemns same-sex marriage is the
exception that proves the rule; she is implicitly welcoming others to
impute certain expectations on her based on her claimed Catholic
identity, but not the expectation regarding same-sex marriage. In this
sense, “scripts” can be important indeed. Note, however, that the
difference in this case is that the individual played a large part in
choosing the expectations that she claims.

Ideally, expectations associated with group identity should not be
considered “scripts” at all."** Instead, claiming group memberships is
akin to claiming identity templates that can be customized and rejected
freely.™™ The following section explains that strongly ascribed scripts
stifle deliberation because individuals need to work with and around the
scripts during deliberation. In contrast, claimed identity templates do
not stifle deliberation, so long as they are malleable. So long as the
hypothetical Catholic woman above can freely disclaim parts of the
Catholic identity template without working™™® hard to do so,
deliberation will not be stunted.

1521d. at 22.

158 5ee Lau, Pluralism, supra note 5 (discussing psychological literature on identity
development).

15% See Michele Moody-Adams, Re f | e c t i o n Bthiceof Idestity,87 JaShc' s
PHIL. 292 (2006) (rejecting the idea that group identities have rigid scripts that cannot be
altered).

155 See id. at 297-98 (“[I]t is impossible to claim a collective narrative as part of one’s
own identity without inevitably altering the narrative in a potentially indefinite number of
ways. | must interpret a narrative before | can adopt it, and my interpretations will alter
details of the narrative (sometimes even significant details) in important ways.”). For
additional background on group identities, see Holning Lau, Transcending the Individualist
Paradigm in Sexual Orientation Antidiscrimination Law, 94 CAL. L. Rev. 971, 1281-84
(2006).

156 On this sort of identity “work,” see supra notes 146-147 and accompanying text.
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Indeed stereotyped expectations are problematic when they are
strongly ascribed as scripts, as opposed to when they function as
templates for self-definition. These stereotypes come in two general
forms—descriptive and normative."> For example, as a descriptive
matter, mainstream society may view women as passive; at the same
time, from a normative standpoint, society may insist that women dress
in traditionally feminine attire.™®® Both of these types of stereotypes
contribute to expectations regarding women. Both regulate women’s
conduct. Clearly, normative stereotypes regulate women by telling
women what they ought to do. Descriptive stereotypes also regulate by
altering women’s ability to express themselves; if a woman does not
self-identify with a descriptive stereotype, she will likely need to go out
of her way—that is to say, work—to reject the ascribed script."

The following section discusses how these stereotypes cause
deliberative inequalities that stifle democracy. Before proceeding to
that discussion, however, it is important to acknowledge that
individuals are subjected to numerous scripts at once. Individuals are
subject to scripts based on various axes of identity, for example, race,
sex, and sexual orientation.™®® Individuals are also subject to scripts
that emerge from the interaction among different axes.'®* For example,
black women may be subject to the identity script of the Sapphire,
which is specific to black women."®* Any given individual may also be

157 See Mary Becker, The Passions of Battered Women: Cogpnitive Links between
Passion, Empathy, and Power, 8 WM. & MARY J. WOMEN & L. 1, 9 (2001); Linda Hamilton
Krieger & Susan T. Fiske, Behavioral Realism in Employment Discrimination Law: Implicit
Bias and Disparate Treatment, 94 CAL. L. Rev. 997, 1032 (2006); Mary Anne Case, The
Very Stereotype the Law Condemns: Constitutional Sex Discrimination Law as Quest for
Perfect Proxies, 85 CORNELL L. Rev. 1447, 1488 n.197 (2000). Kwame Anthony Appiah
distinguishes between normative and descriptive stereotypes, while further distinguishing
between two forms of descriptive stereotypes: “statistical” and “simply false” descriptive
stereotypes. See APPIAH, supra note 1, at 194-95.

158 See supra notes 2-4 and accompanying text.

159 On this sort of identity “work,” see supra notes 146-147 and accompanying text.

160 5ee Crenshaw, supra note 135.

161 See id., Kimberlé Crenshaw, Mapping the Margins: Intersectionality, Identity
Politics, and Violence Against Women of Color, 43 STAN. L. Rev. 1241, 1275 (1991);
Darren Lenard Hutchinson, Out Yet Unseen: A Racial Critique of Gay and Lesbian Legal
Theory and Political Discourse, 29 ConN. L. Rev. 561 (1997).

162 5ee Austin, supra note 184, at 539 (defining the Sapphire as a black woman who is
“tough, domineering, emasculating, strident, and shrill”). The term “Sapphire” derives from
the name of a character on the “Amos ‘n’ Andy Show.” See id.
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ascribed more than one script for each axis of identity. For example, a
biracial individual may be perceived differently by different people.*®
She may also be subject to more than one script even among those who
perceive her as being black.'® As the following section explains,
script-oriented democracy reinforcement theory’s primary concern is
that scripts are ascribed at all because scripts require work to negotiate;
the particularities of the scripts involved are of secondary concern.

2. Application to deliberative democracy

Existing legal literature on identity scripts has generally focused
on scripts’ harms to individuals—especially as they relate to
employment.’®®  This section sheds light on how ascribed identity
scripts are harmful in a different way—creating harms to deliberative
democracy. Indeed, the notion of scripts forms a powerful metaphor.
If deliberation in democracy is to be free and equal, the idea that
deliberation is scripted is troubling.  This Part explores those
difficulties.

i Barriers to entry
Ascribed identity scripts unreasonably limit the range of speakers

who can climb atop platforms for political discourse.’®  While
commentators traditionally understand access to political power to be

163 5ee Karst, supra note 1. This dynamic may be even more pronounced with regard
to other axes of identity such as sexual orientation. Playing on people’s (in)ability to
discern other individuals’ sexual orientation, at least two reality television shows have been
premised on challenges in which women attempt to discern the sexual orientation of male
contestants. See Brian Lowry, Gay, Straight or Taken? DAILY VARIETY, Jan. 18, 2007, at
17 (discussing the television shows “Gay, Straight or Taken?”” and “Playing it Straight”).
Another television show required men seeking a male partner to discern the sexual
orientation of other men. See Tim Stack, Gayme Show Déja Vu, ENT. WKLY, Jan. 12,
2007, at 70 (discussing the show “Boy Meets Boy™).

164 5ee Robinson, Uncovering Covering, supra note 5 (discussing the different
expectations that mainstream society imposes on blacks, compared to the expectations
imposed on blacks by self-identified blacks).

165 5ee supra note 5.

166 Commentators disagree on whether deliberative democracy should be a
participatory democracy or representative democracy. See GUTMANN & THOMPSON, supra
note 32, at 38-42. Either way, limiting the range of individuals who can climb atop political
platforms stifles deliberation.
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restricted by individuals’ perceived race, access is also restricted by
individuals’ negotiation of scripts corresponding to their perceived race.

Devon Carbado and Mitu Gulati’s example of the “fifth black
woman” helps to illustrate this dynamic even though their example
occurs in the employment context. In the example, a law firm promotes
four black women, two white women, and two white men to
partnership.®” A fifth black woman is denied partnership. Her
qualifications equal the four other black women’s qualifications, except
the fifth black woman performed rather than rejected the identity scripts
ascribed to her.®® For instance, the fifth black woman wore dreadlocks
and West African inspired clothes; she was also active in African
American interest groups and belonged to the Nation of Islam.'®
Carbado and Gulati’s examples illustrates how identity scripting can
limit an individual’s entry into the corporate world’s upper echelons,
even if other members of her identity group break the glass ceiling.

Similarly, entry into political deliberation is regulated by identity
scripting. Consider the example of Barack Obama. As a thought
experiment, ask how strong Obama’s campaign would have been if he
had held the exact same résumé and substantive positions on issues, but
dressed in traditional African garb. On top of that, imagine that
Michelle Obama sported an Afro. According to many commentators,
the Obamas’ chances of making it to the White House would have been
significantly diminished because they would have failed to sufficiently
reject the blackness scripts ascribed to them.*™® Of course, this dynamic
is not specific to a particular political party. One can imagine similar
consequences if Republican Bobby Jindal were to dress regularly in
traditional South Asian garb.

With regard to sex scripts, consider how certain mainstream
media outlets brandished both John Edwards and John Kerry for failing
to comport with masculinity scripts—Edwards because of his expensive
haircuts and Kerry because of his penchant for French vacations, which

167 See Carbado & Gulati, Fifth Black Woman, supra note 5, at 714

168 See id. at 728 (explaining that the fifth black woman “was denied partnership
because she did engage in what her employer perceived to be stereotypically black female
behavior”™).

169 See id. at 714.

170 See supra note 37. See also Carbado & Gulati, Fifth Black Woman, supra note 5, at
717 (positing that an black woman who wears dreadlocks and West African attire will suffer
more race discrimination than black women who downplay their blackness).
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were portrayed as being overly “girly.”*"* What if a hypothetical male

candidate not only had concern for his hair and a penchant for French
vacations, but also a ring in his right ear and a very noticeable lisp?
Prejudice against this man for breaching masculinity scripts would
likely doom his political career. Meanwhile, some commentators have
suggested that Sarah Palin must negotiate feminine scripts ascribed to
her. Some members of the media have questioned how Palin would
juggle motherhood with vice presidential duties; the fact that a similarly
situated male candidate likely would not receive the same questioning
suggests that Palin is being ascribed the feminine script of caretaker and
must negotiate that script accordingly.*"

These restrictions on political influence unduly stifle deliberative
democracy. Recall that deliberative democracy requires that
individuals have equal opportunity to influence politics.”® Inequalities
in deliberative power are only acceptable if those inequalities are
justifiable by reasoned deliberation.'  In contrast, reasoned
deliberation suggests that inequalities based on race and sex are rarely
justified.'™ By extension, inequalities that derive from ascription and
negotiation of race and gender scripts are presumptively unjustified.*®

These inequalities stifle deliberative democracy by setting up
barriers to participation in democratic deliberation, undermining the
ideal of collective governance. Indeed, such barriers to entry limit both
the instrumental and expressive functions of deliberative democracy.
The instrumental gains of collective decisionmaking are compromised
because deliberation is not truly collective and the marketplace of idea
shrinks.”” From an expressive perspective, barring participation based

171 See Mark Dery, Wimps, Wussies, and W., LA Tives, May 3, 2007 at 23.

172 gee Bumiller & Cooper, supra note 18.

178 See supra Part I.C.

174 see id.

175 gee id.

178 |n addition to Carbado and Gulati, other scholars focusing on employment law have
made similar arguments that inequalities based on performance of race and sex scripts are
essentially forms for race and sex inequality, respectively. See, e.g., Rich, supra note 5;
Robinson, Uncovering Covering, supra note 5.

7 On the instrumental value on deliberation, see supra notes 100-101 and
accompanying text.
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on factors such as non-Western attire denies respect to individuals who
adhere to certain innocuous cultural practices.'”

ii.  Distorting output

Ascribed identity scripts also distort deliberation by regulating the
output of communication.'”® Consider, for example, Hillary Clinton in
the 2008 presidential primary race. Clinton had to negotiate identity
scripts that portray women as inherently weak and, therefore, unable to
lead the country as commander-in-chief."®® Many commentators
suspect that Clinton adopted a hawkish position on the War in Iraq to
disprove assumptions that she is weak.'®!

This sort of working around femininity scripts distorts
deliberation on issues of national security. Certainly, there may be
reasons to support a hawkish approach to the Iragi War. However,
recall that reason-forcing conversations sit at the core of deliberative
democracy.™® If Clinton self-censors reasons to reject the war or
exaggerates reasons to support the war for the purposes of script
negotiation—as opposed to public-regarding purposes—deliberation is
tainted. The instrumental value of deliberation is compromised because
the marketplace of ideas is distorted. Note that other individuals who
are not ascribed a femininity script are freer to speak against the war
because they have little to no assumptions to overcome.™

Consider also the case of Michelle Obama, who has been central
to her husband’s campaign. Newsweek magazine has accused Michelle

178 On the expressive value of deliberation, see supra notes 100, 102 and
accompanying text.

17 see Carbado & Gulati, Conversations, supra note 5 (discussing a similar dynamic
in workplace conversations).

180 gee Liz Halloran, A Singular Achievement: Clinton Did Break a Glass Ceiling, Just
Not the One She Hoped To, U.S. NEws & WORLD REP., June 16, 2008, at 25; Alleen Barber,
Hail to the Future Chief: Whoever She Is, NEwsDAY, June 11, 2008, at A35; Jodi Kantor,
Clinton Fades, but Not Her Impact, INT’L HERALD TRiB., May 20, 2008, at 1; CNN
(transcript), Hillary Clinton to Speak at National Building Museum, June 7, 2008, available
at 2008 WLNR 10932823.

181 5ee supra note 180.

182 5ee supra note 84-88 and accompanying text.

183 ¢f. Carbado & Gulati (discussing “outsiders’” disproportionate burden to negotiate
scripts); Robinson, Uncovering Covering (same).
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Obama of toning down her support for affirmative action.'®
Commentary in the popular press suggests that Michelle Obama’s
position change is a negotiation of identity scripts. According to many
observers, Michelle Obama has been ascribed the script of the angry
black woman,"®® a scripted role that has become commonplace in
American media.'®®  Commentators speculate that Michelle Obama
has rejected the script by—as the New York Times put it—"“softening”
her image and “muting” all discussion of race.'®’

Again, this Article does not suggest that there are no reasons to
oppose affirmative action, just as it did not suggest that there are no
reasons to support the Irag War. However, taking a policy position in
order to negotiate an identity script does not qualify as public-regarding
reasoning,'®® which is essential to deliberative democracy.

Of course, it is merely speculation among commentators that the
two women, Clinton and Obama, strategically altered their political
opinions to negotiate identity scripts. Perhaps those policy positions
felt natural and authentic to them. However, that potential of
authenticity does not matter. The mere fact that so many commentators
acknowledge the coerciveness of identity scripts looming over both
figures is itself problematic. The coercive power attached to identity
scripts stains the deliberative process."®® We are left to wonder whether
either individual could have offered a better-reasoned policy position if
the cloud of negotiating ascribed identity scripts did not loom over

184 See Richard Wolfeetal., Ba r a ¢ k *NswsvReexcFkb. 25, 2008, at 26 (arguing
that, although Michelle Obama previously claimed proudly that her Princeton education
was a product of affirmative action, her office now denies any such claim; instead, Michelle
Obama’s office now apparently asserts instead that her application to Princeton benefitted
from her legacy status).

185 5ee Sophia A. Nelson, Black. Female. Accomplished. Attacked., WasH. PosT., July
19, 2008, at B1; Andrea Gillespie, The Michelle Obama Dream, ATLANTA J. - CONST., July
20, 2008, at B1; Michael Powell & Jodi Kantor, After Attacks, Michelle Obama Looks for a
New Introduction, NY TimES, June 18, 2008, at Al.

18 gee Austin, supra note 184.

187 See Powell & Kantor, supra note 185.

188 Recall that public-regarding reasons are explanations for a policy position that are
animated by the public’s best interests. Script negotiations do not in and of themselves
serve the public interest. For example, a female politician who takes a hawkish position to
reject femininity scripts may serve her individual career interests, but hawkish positions are
not intrinsically good for the public. See supra note 84-88 and accompanying text
(discussing public-regarding reasons).

18 Cf. YosHINO, supra note 4.
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them.™ In this sense, the instrumental value of deliberation was
tainted.™"

Note also that it is not only pressures to conform to majoritarian
norms that taint deliberation. Within minority groups, pressure to
perform in-group identity scripts*®” also stifles deliberation. Indeed, a
growing number of legal scholars have written on in-group identity
scripts. For example, Russell Robinson has written on normative
stereotypes within the black community.”®® These normative
stereotypes form an identity script that blacks must perform to maintain
good standing within the black community.™®* For example, Robinson
noted that, “[b]lacks who have questioned my [black] racial
‘authenticity’ (because I listen to ‘white music,” for example, or
perhaps because | refused to wear a doo rag in public) have a power to
criticize me that whites lack.”**> Meanwhile, Angela Onwuachi-Willig
has written on how intraracial marriage is still part of people of color’s
in-group identity scripts.™®

Most relevant to analyses of deliberative democracy, scholars
such as Jacquelyn Bridgeman have written on in-group racial scripts’
effects on political discourse.’®” According to these scholars, minority
racial groups often pressure their group members to perform in-group
scripts by adopting certain policy positions—not by reasoning
persuasively regarding those positions, but by threatening to label those

190 Note that this Article does not argue that one can ascertain whether a sufficient or
optimal level of deliberation has been achieved. Instead, this Article argues that, because
identity scripting so clearly compromises one’s confidence in deliberation, the law should
strive to remedy identity scripting’s harms. Cf. Yasmin Dawood, The Antisubordination
Model and the Judicial Oversight of Democracy, 96 Geo. L.J. 1411, 1422 (2008) (noting
that “the participation model [of democracy] does not identify when an optimal or sufficient
level of participation has been achieved”).

181 On the instrumental value on deliberation, see supra notes 100-101 and
accompanying text.

192 This Article uses the term “in-group identity scripts” to refer to scripts that
individuals who claim a particular identity impose on others who they perceive to share that
identity.

193 See Robinson, Uncovering Covering, supra note 5, at 1824-26.

194 See jd.

1% See id. at 1825.

1% gee Onwuachi-Willig, Undercover Other, supra note 5.

197 5ee Bridgeman, supra note 28; Michael S. Kang, Race and Democratic
Contestation, 117 YALE L.J. 734 (2008).
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who fail to comply as “sell-outs.”*® This ascription of an identity

script and attendant pressure to comply stifles deliberation if the
pressure to comply is not supported by public-regarding reasoning.

iii.  Distorting input

Finally, script negotiation warps conversation by distorting the
way messages are received by others."® Identity scripts do not only
cause individuals to self-censor. They also warp the way messages and
signals are received by others. These two dynamics are, of course,
closely related.

Consider, again, the example of Hillary Clinton and national
security. What if Clinton had rejected the Iragqi War? Her position
likely would have been dismissed, not on its merits, but because of
being stereotypically feminine and, therefore, weak.”® The very same
rejection of the war is received differently when the speaker has not
been ascribed a feminine script to work with. Interesting, the script
portraying black men as hyper-masculine has typically been an
unjustified burden on black men,?®* but the ascription of black
masculinity may have helped Barack Obama to speak out against the

1%8 See Bridgeman, supra note 28, at 1263 (criticizing members of black
communities who “summarily reject and ostracize those within [black] communities
who do not appear to share our views” and “wonder[ing] if we do not duplicate
some of the patterns of silencing and marginalization that we ourselves constantly
struggle against, when we refuse to take seriously those within our communities who
view the world differently.”); see also Kang, supra note 197, at 778, 781 (discussing
“discursive polarization . . . [where p]olitics may freeze along the historically
dominant axis of race, removing incentives for political leaders to challenge the
public with new choices and understandings inconsistent with the entrenched racial
alignment.”).

1% 5ee Carbado & Gulati, Conversations, supra note 5, at 120-121.

200 5ee jd. (discussing a similar dynamic where feminine stereotypes distort the way
male colleagues receive communications from women in law firm contexts).

201 gee Peter Kwan, Jeffrey Dahmer and the Cosynthesis of Categories, 48 HASTINGS
L.J. 1257 (1997) (discussing expectations that black men are hyper-masculine); Russell K.
Robinson, Structural Dimensions of Romantic Preferences, 76 FORDHAM L. REv. 2787,
2809 (2008) (discussing how the hyper-masculine script affects black men’s romantic
relationships); Cooper, supra note 5, at 879 (discussing how scripts on black masculinity
contributed to false convictions in the “Central Park Jogger” case); National Public Radio,
Should Clinton or Obama Be First? (transcript), Mar. 11, 2008, available at 2008 WLNR
4856463 (quoting Prof. Kimberlé Crenshaw discussing how conceptions of black
masculinity hurt black men).
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Iragi War without being dismissed as being weak—at least in contrast
to Hillary Clinton.*

During the 2008 primary race, some of the mainstream media
homed in on this dynamic of distorted reception when Hillary Clinton
almost shed a tear in public when someone asked her about the travails
of campaigning.?®® Much of the country took that incident as evidence
that Clinton hews to feminine identity scripts and would be too weak to
serve as President.® Some commentators later noted, however, that
tears are received differently when they fall from the eyes of male
politicians; in fact, male politicians may be deemed desirably sensitive
for shedding tears.?® This was the case with Ronald Reagan.”®

Again, this sort of biased reception stifles democratic
deliberation. Deliberation becomes limited because ascribed identity
scripts figuratively plug listeners’ ears. To be clear, it may sometimes
be reasonable to plug one’s ears by taking a speaker with a grain of salt.
In an extreme example, it would certainly be reasonable to take a
habitual liar’s words with caution. Similarly, one can imagine that a
repeat offender of a particular crime loses persuasiveness on matters
pertaining to that crime. However, in those instances, filtering of
messages is legitimized by credibility concerns and, therefore,
distinguishable from instances where message filtering derives from
ascribed identity scripts.

202 Cf. Gloria Steinem, Women Are Never Front-runners, NY TiMEs, Jan. 8, 2008, at
A23 (arguing that the “masculinity-affirming” nature of black men’s identity scripts
comforts some voters).

23 gee e.g., Jessica Yadegaran, Teari ng Up: A Far,0o@anygo from ,I1n Control
SENTINEL, June 10, 2008, at E1; Sandy Freedman,De mocr at s Di d,MAmeA Hel p Hi |l | ary
TrIB., June 15, 2008, at 1.

204 See supra note 203.

205 See supra note 203. See also Michael Scherer, Hillary Is from Mars, Barack Is
from Venus, Slate.com, July 17, 2008,
http://www.salon.com/news/feature/2007/07/12/obama_hillary (“Men have a lot more
latitude. Just think about Ronald Reagan when he would tear up. Could a woman ever tear
up? No. But a man can tear up.” (quoting Prof. Duerst-Lahti)).

206 See jd,
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IIl.  TAILORING DOCTRINE:
TARGETING CASES FOR HEIGHTENED SCRUTINY

In equal protection doctrine, as in other areas of constitutional
jurisprudence, some laws are subject to rational basis review while
other laws are subject to forms of heightened scrutiny. How is that
distinction to be made? Democracy reinforcement theory helps to
determine which laws warrant heightened scrutiny.

Courts should reserve heightened review for laws that implicate
democratic impairment.*”” Laws that fuel script ascription impair
deliberative democracy because identity scripts create barriers to entry,
distort communicative output, and distort communicative input.”®
Accordingly, to comport equal protection with democracy
reinforcement theory, heightened scrutiny should apply to laws that
likely cause script ascription.

In addition to applying heightened scrutiny to laws that cause
democratic impairment, heightened scrutiny arguably should apply to
laws that are the effects of democratic impairment.”® It is difficult,
however, to determine which laws derive significantly enough from
scripting to warrant heightened scrutiny. Recall that gender scripting’s
effects span so broadly that they taint even deliberation on national
security’>—an issue that is not usually a primary concern for gender
equality advocates and commentators.?! Judicial power would stretch
too far if courts were allowed to exercise heightened scrutiny over
every policy that is tainted by identity scripting; the breadth of
heightened review would swallow up rational basis review entirely,
damaging the balance between legislative and judicial power.?*2

One should recognize, however, that laws causing identity scripts
are also likely to be effects of scripting. In this regard, identity scripts

207 See supra notes 56-58 and accompanying text.

208 gee supra Part I1.B.ii.

2% 5ee supra notes 11-16 and accompanying text; see also SUNSTEIN, PARTIAL
DEMOCRACY, supra note 9, at 143-44 (“[c]ourts should give close scrutiny to governmental
decision that became possible only because [of flaws in democracy, such as when] certain
groups face excessive barriers to exercising political influence”).

210 gee supra notes 181-183, 200 and accompanying text.

211 A search in Westlaw’s database of law journals for the term “national security” in
the same paragraph as either “sex equality” or “gender equality” yielded a mere ten articles,
none of which were on point.

212 5ee supra note 13 and accompanying text.
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are part of a feedback loop. Individuals who are most affected by laws’
identity scripting often have reasons not to discuss—Ilet alone
challenge—the scripting. For example, as discussed above, the Obamas
currently have incentives to mute discussion of race in order to manage
their blackness;?** therefore, laws that fuel racial scripting might not be
adequately addressed in deliberation.”** Similarly, individuals run the
risk of being stigmatized for advocacy that breaches gender scripts;
therefore, laws that fuel gender scripting might not be adequately
addressed.”™ Indeed, it is difficult for individuals to oppose laws that
perpetuate their ascribed scripts because those scripts regulate potential
challenges. In this cyclical fashion, the maintenance of laws that cause
scripting is an effect of scripting itself.

Accordingly, laws that perpetuate identity scripts are especially
deserving of heightened scrutiny because they are both causes and
effects of democratic deficit. As noted earlier, this Article uses the
phrase ‘“heightened scrutiny” as an umbrella term referring to all
judicial review that is more stringent than rational basis review.
Rational basis review merely ensures that a law is rationally related to a

213 gee supra note 37 (citing sources on how Barack Obama downplays his blackness
and does not expressly address matters of race except when pushed to do so by the media);
Powell & Kantor, supra note 185 (discussing how Michelle Obama mutes discussions on
race).

24 Discussion of laws that might ameliorate racial scripting are also stifled. See supra
notes 184-185 and accompanying text (addressing the effects of racial scripting on
discussions of affirmative action).

215 See Note, Custody Denials to Parents in Same-sex Relationships: An Equal
Protection Analysis, 102 HARv. L. REV. 617, 628 n.59 (1989) (“[S]tigma . . . serves to
discourage women from being ‘too’ feminist.”); Carole S. Vance, More Danger, More
Pleasure: A Decade after the Barnard Sexuality Conference, 38 N.Y.L. ScH. L. Rev. 289,
298 (1993) (“Feminists suffered ostracism, lost colleagues, friends and opportunities, and
still carry the weight of the seemingly distanced and benign euphemism for stigma, ‘too
controversial.””). See also medical literature from the early 1900s that pathologized
feminists for breaching gender scripts, for example, William L. Howard, Effeminate Men
and Masculine Women, 77 N.Y. MeD. J. 686, 687 (1900), quoted in CARROLL SMITH-
ROSENBERG, DISORDERLY CONDUCT: VISIONS OF GENDER IN VICTORIAN AMERICA 280
(1985):

The female possessed of masculine ideas of independence, the virago who
would sit in the public highways and lift up her pseudo-virile voice,
proclaiming her sole right to decide questions of war or religion, or the value of
celibacy and the curse of women's impurity, and that disgusting antisocial
being, the female sexual pervert, are simply different degrees of the same
class—degenerates.
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legitimate government interest.”’® To reinforce democracy, courts

should demand that the government interests be more than just
legitimate; they should be significant enough to counterweigh the law’s
harmful identity scripting; to that end, heightened scrutiny requires the
state to show that its goals are more than merely legitimate.”*” In
addition, courts should require the state to do more than merely show
that an identity-scripting law is rationally related to government goals.
It should demonstrate fitness between the government’s means (i.e.,
identity scripting) and its stated ends;**® this check for fitness is a
common feature among the variants of heightened review.**

Before proceeding, | should emphasize that the purpose of this
Part is to identify laws that should trigger heightened scrutiny. This
Article stops short, however, of prescribing a specific formula for
heightened review. For present purposes, | simply accept that
heightened scrutiny ought to be stricter that rational basis review by
examining the importance of government ends and the fitness between
means and end; however, heighted review ought not be so strict that
review becomes “fatal in fact.”??® Prescribing specific legal tests for

216 See MURPHY ET AL, supra note 16, at 1006-08 (summarizing jurisprudence on
rational basis review).

217 Currently, the two main forms of heightened scrutiny are strict scrutiny and
intermediate scrutiny. See ERWIN CHEMERINSKY, CONSTITUTIONAL LAW: PRINCIPLES AND
PoLiTics 645 (2d ed. 2002) (summarizing case law). Strict scrutiny requires that the
discrimination be necessary or “narrowly tailored” to achieve “compelling” government
interests. See id. Intermediate scrutiny requires that discrimination be “substantially
related” to “important” government interests. See id.

218 Sometimes, under rational basis review, courts scrutinized laws to see if they were
driven purely by animus. Commentators have differentiated this type of review from
traditional rational basis review, calling it “rational basis with bite.” See id.

Even rational basis with bite, however, lacks a test for fitness. So long a law is not purely
motivated by animus, the law is valid regardless of whether means are proportionate to the
legitimate ends sought. See id.

218 | hoth of these inquiries—in contrast to rational basis review—courts consider
whether a law’s discrimination is underinclusive or overinclusive with regard to achieving
government interests; in this regard, heightened scrutiny interrogates the fitness of means
and ends. See Holning Lau, Sexual Orientation & Gender Identity: American Law in Light
of East Asian Developments, 31 HARvV. J. L. & GENDER 67, 65 n.110 (2008) (discussing
rational basis review’s lack of a fitness requirement).

220 part 111.B.ii explains why fatal-in-fact review is problematic. Gerald Gunther
famously argued that strict scrutiny of race-based discrimination has become “fatal in fact,”
that is to say, that the laws could never pass scrutiny. See Gerald Gunther, The Supreme
Court, 1971 Term-Foreword: In Search of Evolving Doctrine on a Changing Court: A
Model for a Newer Equal Protection, 86 HARV. L. REV. 1, 8 (1972).
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heightened scrutiny is another project that warrants treatment in a full
separate article.”**

The remainder of this Part discusses how equal protection
doctrine can be used to identify script-fueling laws for heightened
scrutiny. Under long-standing equal protection jurisprudence, laws
must satisfy two criteria to trigger heightened review. First, the law
must discriminate based on a status that the court deems “suspect” or
“quasi-suspect.” Second, the law’s discrimination must be either a
form of “disparate treatment” or ‘“disparate impact” inspired by
invidious intent. This Part tailors the definitions of suspect status,
disparate treatment, and disparate impact to ameliorate the democratic
deficit associated with ascribed identity scripts.

A.  Suspect statuses

As a starting point, note that the law’s production of inequalities
is often desirable. It would be absurd, for example, to argue that
lawmakers ought not to treat murderers differently from those who have
not committed murder.”””>  Inequalities, however, should trigger
heightened scrutiny if is based on grounds that are likely related to
democratic impairment. Current doctrine captures this principle by
dictating that only discrimination based on certain statuses trigger
heightened scrutiny. For economy of language, this article will refer to
these particular grounds as “suspect statuses,” even though courts
sometimes divide these statuses into two sub-categories: suspect and
quasi-suspect statuses.?*

221 Under current equal protection jurisprudence, heightened review can take the form
of intermediate or strict scrutiny. See CHEMERINSKY, supra note 217, at 645 (providing
background on the two major forms of heightened scrutiny). Heightened review might also
take other forms, for example, a proportionality test that is commonly used in foreign
jurisdictions. See Vicki C. Jackson, Vicki C. Jackson, Being Proportional about
Proportionality, 21 ConsT. CoMMENT. 803 (2003) (discussing proportionality tests used in
foreign courts). A careful analysis of these alternatives’ appropriateness, strengths, and
weaknesses warrants its own article.

222 Cf ELy, supra note 9, at 250 n. 64 (noting that the law disadvantages extortionists
justifiably); Tribe, supra note 62, at 1075 (noting that, for good reason, burglars are not a
suspect class).

228 5ee Suzanne Goldberg, Equality without Tiers, 77 S. CAL. L. REv. 481, 485 (2004);
MURPHY ET AL, supra note 16, at 1014-16.
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I. Entanglement of class and classification

In developing discussing suspect statuses, the Supreme Court has
referred to both “suspect classes” and “suspect classifications.” For
example, at times, the Court has suggested that blacks are a suspect
class; other times, it has suggested that race is a suspect
classification.”* The Court typically refers to suspect classes and
suspect classifications interchangeably, blurring distinctions between
the two concepts.”> From the viewpoint of democracy reinforcement
theory, however, the Court’s entangling of class and classification is
misguided.

This entanglement of class and classification is apparent, for
example, when considering how to determine whether a status is
suspect. Although the Court has not explicitly delineated a test for
suspectness,”® lower courts have generally read Supreme Court
jurisprudence to produce the following list of factors for consideration:
(1) whether the status refers to a group that has suffered a history of
purposeful discrimination; (2) whether the group is politically
powerless; (3) whether the status is based on a trait that is irrelevance to
individuals’ ability to contribute to society; and (4) the immutability of
the trait.”’’ Courts seem to disagree on how these various factors
interact.””® Note that some factors focus on status as class (i.e., group
status); the other factors treat status as a classification basis.

To further examine how the Supreme Court has entangled class
and classification, consider the Court’s sex discrimination
jurisprudence. The Court has asserted that sex is a quasi-suspect

224 See id.

225 5ee MURPHY ET AL, supra note 16, at 1005 (“There is an important conceptual
difference between ‘suspect classifications’ and ‘suspect classes.” Members of the Supreme
Court tend to use the terms interchangeably and so confuse their own as well as others’
analyses.”)

226 gee jd. at 1010 (summarizing Supreme Court jurisprudence and concluding that,
“[i]n sum, there is no short answer” to defining suspect classes or suspect classifications).

227 See CHEMERINSKY, supra note 217, at 645.

228 gee e.g., Goldberg, supra note 223, at 503-04 (discussing the Supreme Court’s
inconsistent application of the factors); Jeremy B. Smith, Note, The Flaws of Rational Basis
with Bite: Why the Supreme Court Should Recognize Its Application of Heightened Scrutiny
to Classes Based on Sexual Orientation, 73 FORDHAM L. REV. 2769, 280-82 (2005)
(discussing federal courts’ and state courts’ inconsistent application of the factors).
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classification;?”® to support that assertion, it has cited the fact that

women have historically suffered discrimination and have been
politically disempowered.”*® In doing so, the court has entangled class
and classification. It is unclear why women being a suspect class (i.e.,
a suspect group status) leads to sex being considered a suspect
classification basis. Women’s experience with discrimination and
political powerlessness says very little about why sex classifications
that discriminate against men should be subject to heightened scrutiny.
Yet, the Court has indeed applied heightened review to laws that
disadvantage men—even though men have neither been politically
disempowered as a group nor suffered a history of discrimination.*

ii.  Disentangling class from classification

Democracy reinforcement theory suggests that there should be
two separate tests for suspect status: one that clearly focuses on classes
and another that clearly focuses on classifications. The former is based
on a group-oriented theory while the latter is animated by a script-
oriented approach.

Certainly, if an entire social group suffers significant power
impairment and has suffered a history of group-directed prejudice, laws
that discriminate against that group warrant heightened scrutiny. In
such instances, the group at stake has insufficient power to influence
political deliberation and history suggests that the power deficit results
from prejudice as opposed to public-regarding reason. Laws that single
out such groups warrant heightened scrutiny both because they stem
from flawed deliberation and because they may have the effect of
entrenching the group’s powerlessness.

Note that, as other scholars and some courts have argued, whether
the group is defined by an immutable trait should be irrelevant.?*

22% 5ee Craig v. Boren, 429 U.S. 190, 197 (1976).
230 gee id.; Frontiero v. Richardson, 411 U.S. 677, 686 n.17 (1973) (plurality) (arguing
that sex should be a suspect status).
28 See, e.g., Miss. Univ. for Women v. Hogan, 458 U.S. 718 (1982) (holding that a
public university violated the constitution by rejecting men from enroliment).
282 gee e.q., Bruce A. Ackerman, Beyond Carolene Products, 98 HARv. L. REv. 713,
728-31 (1985) (criticizing the immutability factor); Yoshino, Assimilationist Bias in Equal
Protection: The Visibility Presunfstyaen and the Case ¢
L.J. 485, 489, 509-57 (1998) (same); Darren Lenard Hutchinson,“ Une x pl ai nabl e on
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Originally, jurists posited that groups defined by an immutable trait
were particularly vulnerable to political disempowerment.”*® Recent
scholarship has, however, retired that theory by pointing to examples of
how immutability is a poor proxy for political disempowerment.”**
Aliens and religious minorities are, for example, often politically
impaired despite the fact that citizenship and religion are changeable.”

In practice then, the group-oriented approach justifies treatment
of groups such as aliens as a suspect class. Aliens are politically
disempowered because they lack many political rights, such as the right
to vote. In addition, aliens have historically been the target of group-
based prejudice. It is often difficult, however, to ascertain what social
groups are disempowered significantly enough to be deemed a suspect
class. If Hillary Clinton were to shatter the presidential glass ceiling,
would women still be sufficiently disempowered to be considered a
suspect class? The answer is unclear at best.”*®

By disentangling class and classification, we see that sex should
still be a suspect classification even if women are not a suspect class.
Recall that script ascription creates power inequalities that stifle
democracy even though those inequalities do not fall neatly along group
lines. Therefore, a script-oriented approach to suspect status should
focus on whether a legal classification is based on a trait that gives rise
to strong script ascription. The longer the history of ascription
unsupported by public-regarding reason, the more deeply entrenched
the script ascription process likely is.

Accordingly, even if women are closing the power gap between
women and men, laws that discriminate on the basis of sex should still
trigger heightened scrutiny because differentiating people based on sex
can reinforce gender scripts and ultimately harm democratic

Grounds Other than Race”: The Inversion of Privilege
Protection Jurisprudence, 2003 U. ILL. L. Rev. 615, 695 (2008) (same); In re Marriage
Cases, 183 P.3d 384, 442 (2008) (refusing to make immutability a requirement for suspect
status); Tanner v. Oregon, 971 P.2d 435, 522-23 (1998) (same).

238 5ee Hutchinson, supra note 232, at 695 (“the theory behind immutability posits that
maltreatment on the basis of a “biological” and immutable trait is particularly disabling
[politically]”).

2% See id. (summarizing scholarship).

285 Cf. Tanner, 971 P.2d at 522-23 (arguing that religious and alienage are correctly
regarded as suspect statuses even though they are not immutable).

2% This opacity is discussed above in notes 24-30 and accompanying text.
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deliberation.”®" This Article’s bifurcated tests also suggest that new

statuses might trigger heightened scrutiny—the most notable one being
sexual orientation.

Recently, some state courts have reasoned that sexual orientation
is not a suspect classification because gays and lesbians have political
power. The Washington Supreme Court, for example, reasoned that the
gay community was politically powerful because Washington State had
gay elected officials and the state legislature had yielded to the gay
community’s push for antidiscrimination legislation.238 Under a script-
oriented approach, the court should have simply asked whether
scripting on the basis of sexual orientation exists and, if so, how
historically entrenched is the scripting. Even if gays and lesbians are
politically powerful according to some measures such as the election of
openly gay legislators, deliberation on issues such as same-sex marriage
might still be stymied by deeply rooted sexual orientation-based
stereotyping.”®® If stereotyping does pose this threat, sexual orientation
should be considered a suspect classification. One might contend that
courts lack the capacity to assess the existence of scripting,®® but

287 See infra notes 264-266 and accompanying text (explaining how sex-based
classification schemes reinforce gender scripting).

2%8 gee Andersen v. King County, 138 P.3d 963, 974 (2006). It should be noted that
the Washington Supreme Court also based its decision, in part, on its not being persuaded
that sexual orientation is immutable. See id. .

2% Recent scholarship suggests that, even though gays and lesbians are subject to
decreasing levels of animus from mainstream society, they are still stereotyped in certain
regards; for example, gays and lesbians are often stereotyped as unable to raise healthy
children despite the overwhelming social science evidence that disproves that stereotype.
See Clifford J. Rosky, Like Father, Like Son: The Gender of Homophobia in Family Law,
20 YALEJ. L. & FEMINIsSM ___ (forthcoming 2008) (discussing stereotypes regarding gay and
lesbian parents); Richard E. Redding, | t “ s Re al | y -sex barriade, L&Shéigay: S a me
Parenting, and the Psychology of Disgust, 15 DUKE J. GENDER L. & PoL'y 127, 159, 172,
191(2008) (discussing stereotypes of gay and leshian parents that lead to a “politics of
disgust” against gay and lesbian parents).

Due to this dynamic, gays and lesbians may have attained sufficient political standing
on political issues generally, yet deliberation on matters of family law may still be distorted
by scripting that is burdensome to confront. See generally Judith Stacey & Timothy J.
Biblarz, (How) Does the Sexual Orientation of Parents Matter?, 66 Am. Soc. Rev. 159,
164-65 (2001) (reviewing social science literature on gay and lesbian parent); Redding,
supra note 239, at 134-45 (same).

20 5ee R.A. Lenhardt, Understanding the Mark: Race, Stigma, and Equality in
Context, 79 N.Y.U. L. Rev. 803, 925-30 (2004) (discussing the controversy over whether
judges should be answering questions that are sociological in nature and arguing that judges
have the capacity to do so).
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experience suggests otherwise: courts have already been adeptly
identifying and condemning stereotypes.?*!

To some extent, courts have already moved in the direction of this
Article’s proposed bifurcated approach to suspect status. As noted
above, the Supreme Court has applied heightened review to sex-based
classifications that disadvantage men and to race-based classifications
that disadvantage whites, even though it never deemed men or whites
politically powerless groups.?** At the same time, the Court has never
disavowed the idea that a group’s political powerlessness militates in
favor of heightened review of laws discriminating against that group.?*®
By adopting this Article’s bifurcated approach to suspect status, the

21 In Frontiero v. Richardson, 411 U.S. 677, 685 (1973), Justice Bradley famously
acknowledged that sex stereotypes—for example, expectations that women are timid and
fragile—have wrongly animated legislation and court opinions in the past. In subsequent
decisions, the Court has readily acknowledged that sex stereotyping has animated
legislation. See, e.g., J.E.B. v. Alabama ex rel. T.B., 511 U.S. 127, 130-31 (1994) (noting
that the policy in question “serve[d] to ratify and perpetuate invidious, archaic, and
overbroad stereotypes about the relative abilities of men and women”); Case, supra note
157 (discussing the prevalence of anti-stereotyping reasoning in sex discrimination
jurisprudence).

Similarly, the Supreme Court has often identified and condemned racial stereotypes in
its dicta. See Leonard M. Baynes, White Out: The Absence of And Stereotyping of People
of Color by the Broadcast Networks in Prime Time Entertainment Programming, 45 ARIz.
L. Rev. 293, 304-07 (2003) (discussing the Supreme Court’s treatment of racial
stereotyping, citing Brown v. Bd. of Educ., 374 U.S. 483 (1954); Loving v. Virginia, 388
U.S. 1 (1967); Metro Broad., Inc. v. FCC, 497 U.S. 547, 604 (1990) (O'Connor, J.
dissenting); City of Richmond v. J.A. Croson Co., 488 U.S. 469, (1989); Shaw v. Reno, 509
U.S. 630 (1993); Miller v. Johnson, 515 U.S. 900 (1995); Holland v. lllinois, 493 U.S. 474
(1990); Edmonson v. Leesville Concrete Co., 500 U.S. 614 (1991)).

Finally, state supreme courts have recognized that sexual orientation has been—and
continues to be—the basis for strong stereotyping. See In re Marriage Cases, 183 P.3d at
443 (concluding that sexual orientation “has been the basis for biased and improperly
stereotypical treatment”); Goodridge v. Dep’t of Pub. Health, 798 N.E.2d 942, 962 (2003)
(discussing “the destructive stereotype that same-sex relationships are inherently unstable
and inferior to opposite-sex relationships™).

242 See, e.g., Adarand Constructors, Inc. v. Pefia, 515 U.S. 200, 222 (1995) (applying
heightened scrutiny to a government contracting policy that utilized racial classifications
that disadvantaged whites); Miss. Univ. for Women v. Hogan, 458 U.S. 718, 719-21 (1982)
(applying heightened scrutiny to a public university’s admission policy that discriminated
against men; Goldberg, supra note 228, at 504 (discussing how the Court has extended
heightened scrutiny to laws that discriminate against whites and against men, even thought
heightened scrutiny of race- and sex-based classifications was originally intended to protect
the politically impaired blacks and women).

243 See Goldberg, supra note 228, at 504 (discussing the Court’s continued use of
political powerlessness as a factor).


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1990023719&ReferencePosition=484
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1990023719&ReferencePosition=484
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Court would not be creating new legal tests out of thin air. Rather,
explicitly simply class from classification would simply move doctrine
further along its current trajectory.

Outside of federal courts, other judicial bodies have taken notably
script-oriented approaches to suspect status. The Supreme Court of
California, for example, has stated that “courts must look closely at
classifications based on [suspect] characteristic[s] lest outdated social
stereotypes result in invidious laws or practices.”®* The court’s test
for suspect classification asks whether the trait on which classification
rests has historically been the basis of prejudice, even though the trait
generally has no relationship to individuals’ capacity to contribute to
society.””®>  Applying that test, the court recently held that sexual
orientation is a suspect classification.”*® In doing so, the court refused
to consider whether gays and lesbians are a politically powerless group,
deeming the question irrelevant.?’

After courts establish that a status is suspect, the question of
whether there is discrimination that triggers heightened scrutiny does
not end. This is because the definition of discrimination is not self-
evident. For example, even if courts accept that sex is a suspect
classification, how should courts determine whether there is
discrimination based on sex? Currently, the Court recognizes two
general types of discrimination: disparate treatment and disparate
impact. The Court has stated that disparate treatment on suspect
grounds always triggers heightened scrutiny; however, disparate impact
on suspect grounds does not trigger heightened scrutiny unless the law
was motivated by invidious intent.?*® The following two sections
elaborate on how the definitions of disparate treatment and disparate
impact should be tailored to comport with script-oriented democracy
reinforcement.

24 1 re Marriage Cases, 183 P.3d at 443, quoting Sail’er Inn, Inc. v. Kirby, 5 Cal.3d
1,18 (1971).

245 See id. at 443.

246 gee id,

247 gee id.

248 See CHEMERINSKY, supra note 217, at 646.
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B. Disparate treatment

Script-oriented theory provides guidance for disparate treatment
jurisprudence. Laws that treat people disparately based on suspect
statuses are reviewed under heightened scrutiny. For example, a law
that prohibits Asian Americans from serving on juries creates race-
based disparate treatment and would be reviewed under heightened
scrutiny.** The question “what qualifies as disparate treatment that
triggers heightened scrutiny” is relatively straightforward; however, it
has led to inconsistent case law in one particular context: equally
applied sex distinctions in marriage laws®°

According to script-oriented democracy reinforcement theory,
laws that distinguish people based on sex and race should be considered
disparate treatment warranting heightened scrutiny, regardless of
whether those distinctions are applied equally and regardless of whether
they subordinate a particular race or sex. This is because those
distinctions potentially entrench identity scripts that undermine
democratic deliberation. Heightened review, however, should not be so
strict that it is “fatal in fact.” This section begins by exploring the
equally applied sex distinctions in marriage laws and then, for
comparison purposes, discusses equally applied distinctions in the
context of race.

I. Marriage | aw"s sex distinctions

Except in Massachusetts and California, laws limit marriage to
opposite-sex couples.” These laws treat men and women differently,
insofar as the laws embody a sex distinction. For example, a woman
who wishes to marry her female partner cannot do so because she is a

49 5ee id., at 644.

250 gee Lau, Formalism, supra note 67, at 852-57 (2008) (summarizing case law on
marriage laws’ sex distinction), Deborah A. Widiss, et al., Exposing Sex Stereotypes in
Recent Same-sex Marriage Jurisprudence, 30 HARV. J. L. & GENDER 461, 472-79 (2007)
(same).

51 | addition, New York does not issue marriage licenses to same-sex couples but
recognizes same-sex couples’ marriages licenses from other jurisdictions. See Tina Kelley,
New York Gay Couples Head to Massachusetts with Marriage in Mind, NY TimEs, Aug. 3,
2008, at B3 (discussing same-sex marriage in California, Massachusetts, and New York).
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woman; she would, however, be able to marry her partner if she were a
man. As such, the law treats her in a particular way due to her sex.

In same-sex marriage litigation, one of the couples’ typical
arguments is that such sex distinctions amount to disparate treatment on
the basis of sex, triggering heightened scrutiny.”®® In these cases, the
majority of state®®® court justices have either ignored or rejected the sex
discrimination argument for same-sex marriage.”* In rejecting the
argument, they note correctly that the sex distinction applies equally to
both men and women.”® That is to say, both men and women have
their marriage options limited based on their sex. These justices then

2 This sex discrimination argument is usually paired with claims that marriage laws
impermissibly discriminate on the basis of sexual orientation and that they violate the
fundamental right to marry. See generally Andrew Koppelman, Three Arguments for Gay
Rights, 95 MicH. L. Rev. 1636 (2007). In previous writing, | have argued that the sex
discrimination argument for same-sex marriage is important but insufficient. Courts ought
to recognize that same-sex marriage bans discriminate both based on sex and based on
sexual orientation. See Lau, Formalism, supra note 67, at 874-75.

258 5ee Michael Clarkson & Ronald S. Allen, Same-sex Marriage and Civil Unions:

o T De at h, 36IABA BaisrF 58 # (2Q07) (noting that “the legal battles and
challenges [concerning same-sex marriage] are still ongoing in most states but as of yet
have not been waged in the federal courts.”).

5% Among same-sex marriage cases in which state high courts have recently issued
judgments, the majority opinions have typically rejected the sex discrimination argument
either implicitly or explicitly. The argument was explicitly rejected by the majorities in
California, Maryland, Washington, New York, and Vermont. See In re Marriage Cases, 183
P.3d at 437-38 (rejecting the argument, but holding that withholding marriage rights from
same-sex couples was unconstitutional); Conaway v. Deane, 932 A.2d 571, 291-600 (Md.
2007), (rejecting the argument during the course of upholding a same-sex marriage ban);
Andersen, 138 P.3d at 988 (same); Hernandez v. Robles, 855 N.E.2d 1, 11 (N.Y. 2006)
(same); Baker, 744 A.2d at 880-81 n.13 (rejecting the argument, but holding that denying
same-sex couples the rights and responsibilities of marriage violated Vermont’s
constitution).

In Massachusetts, the majority ignored the sex discrimination argument, even though it
held that excluding same-sex couples from marriage was unconstitutional. One concurring
justice in Massachusetts supported the sex discrimination argument. Goodridge v. Dep’t of
Pub. Health, 798 N.E.2d 942, 971 (Mass. 2003) (Heaney, J., concurring). However, three
dissenting justices rejected the argument. Id. at 992 (Cordy, J., dissenting, with whom
Spina and Sossman, JJ., joined). The justices in New Jersey also ignored the sex
discrimination argument, even though they all agreed that excluding same-sex couples from
the rights and responsibilities of marriage violated New Jersey’s constitution). See Lewis v.
Harris, 908 A.2d 196 (N.J. 2006).

%55 See supra note 254; Jeffrey A. Williams, The Equal Application Defense: The
Equal Application Defense, 9 U. PA. J. ConsT. L. 1207, 1221 (2007) (summarizing same-
sex marriage cases and arguing that the “enduring assertion of the equal application defense
is that equal application erases the burden of a facial classification™).
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reason that equal application of the sex distinction neutralizes any
disparate treatment and that equally applied sex distinctions ought not
to trigger heightened scrutiny unless the distinctions were intended to
entrench—or have the effect of entrenching—group-based hierarchy.**
Because they do not believe that marriage laws’ sex distinctions
subordinate women to men, or vice versa, they refuse to review same-
sex marriage bans under heightened scrutiny.®’

In essence, these justices have created a group-subordination test
that equally applied sex distinctions must pass in order to trigger
heightened scrutiny: equally applied sex distinctions must subordinate a
particular sex to trigger heightened scrutiny.””®  These justices
distinguish same-sex marriage bans from the antimiscegenation law
from Loving v. Virginia, noting that the latter was enacted to reinforce
white supremacy; therefore, in contrast to same-sex marriage bans’ sex
distinctions, antimiscegenation laws’ equally applied race distinctions
passed the judicially constructed group-subordination test.”*

%6 See, e.g., Hernandez, 855 N.E.2d at 11 (refusing heightened scrutiny on the basis of
sex discrimination because “[p]laintiffs [did] not argue . . . that [New York’s same-sex
marriage ban] is designed to subordinate either men to women or women to men as a
class.”); Baker, 744 A.2d at 880-81 n.13 (refusing heightened scrutiny because “the
evidence does not support such a purpose [behind Vermont’s marriage laws] . . . to
subordinate[] women to men”); Andersen, 138 P.3d at 988 (refusing heightened scrutiny
due to the belief that Washington’s same-sex marriage ban did not subordinate women);
Deane, supra note 56, at 41 (asserting that, “[a]bsent some showing that [the same-Sex
marriage ban] was designed to subordinate either men to women or women to men as a
class,” the ban did not amount to sex discrimination triggering heightened scrutiny).

7 See supra note 256.

8 For an in-depth discussion of this test, see generally Lau, Formalism, supra note 67
(providing background on the test and arguing that it is cannot be supported by a proper
reading of case law).

% gee e.g., Hernandez, 855 N.E.2d at 11 (“[Marriage exclusions are] not the kind of
sham equality that the Supreme Court confronted in Loving; the statute there, prohibiting
black and white people from marrying each other, was in substance anti-black legislation”);
Baker, 744 A.2d at 880-81 n.13 (“[R]eliance [on] Loving is misplaced. There the high
court had little difficulty in looking behind the superficial neutrality of Virginia’s
antimiscegenation statute to hold that its real purpose was to maintain a pernicious doctrine
of white supremacy.”); Andersen, 138 P.3d at 989 (“Loving is not analogous. In Loving the
Court determined that the purpose of the antimiscegenation statute was racial
discrimination”); Deane, supra note 56, at 41 (“we find the analogy to Loving inapposite™).

In Loving, the Court twice noted in dicta that Virginia’s antimiscegenation law was
enacted to reinforce white supremacy. See Loving, 388 U.S. 1, 7, 11 (1967) (dicta
supporting holding that Virginia’s antimiscegenation law was unconstitutional).
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Commentators have argued that rejecting the sex discrimination
argument for same-sex marriage is incorrect. Some have argued that
sex distinctions in marriage laws do subordinate women and, therefore,
satisfy a group-subordination test.?®® Others argue that justices who
have rejected the sex discrimination argument have misread Loving v.
Virginia, which should not be understood to embody a group-
subordination test.®®* In addition, commentators have argued that
group-subordination ought not to be a requirement for equally applied
sex distinctions to trigger heightened scrutiny; these commentators
focus on the fact that sex distinctions reinforce gender scripting,?®
which is problematic because scripting inhibits personal autonomy.?*®

Script-oriented democracy reinforcement theory extends this last
argument. Gender scripting not only burdens individuals by limiting
individuals’ authority to shape their own lives; at a systemic level,
gender scripts compromise political deliberation. In the interest of
democracy reinforcement, courts should eschew a group-subordination
requirement for equally applied distinctions to trigger heightened
scrutiny and adopt a formal rule that subjects all sex distinctions to
heightened scrutiny.

The sex distinctions in marriage laws reinforce gender scripting
because the distinctions reify and essentialize®® the binary sexes.® In

20 gee, e.g., ANDREW KOPPELMAN, THE GAY RIGHTS QUESTION IN CONTEMPORARY
AMERICAN LAW 64-70 (2002); Susan Frelich Appleton, Missing in Action? Searching for
Gender Talk in the Same-sex Marriage Debate, 16 STAN. L. & PoL'y Rev. 97, 105 (2005).

%1 gee e.g., Lau, Formalism, supra note 67; Koppelman, supra note 260, at 63-64;
Appleton, supra note 260, at 107.

%2 gee infra notes 264-266 and accompanying text (explaining how sex-based
classification schemes reinforce gender scripting).

263 5ee Appleton, supra note 260, at 107; see also Sylvia A. Law, Rethinking Sex and
the Constitution, 132 U. PA. L. Rev. 955, 969 (1984) (advocating protections of “each
person’s ability to define herself or himself, free from sex-defined legal constraints”). Some
commentators argue that, according to doctrine, laws based on sex stereotypes are
categorically unconstitutional. According to Mary Anne Case, for example, the Court has
developed a strict “constitutional rule against sex-stereotyping . . . [t]hat differs from a more
conventional application of heightened scrutiny.” See Case, supra note 157.

264 The term “essentializes” refers to the making assumptions that members of a
particular social group share a common essence. See generally Angela Harris, Race and
Essentialism in Feminist Legal Theory, 42 STAN. L. Rev. 581 (1990); see also Christina M.
Rodriguez, Language Diversity in the Workplace, 100 Nw. U. L. Rev. 1689, 1771 (2006)
(“essentialization [is] . . . the process of assuming that cultures or social groups can be
reduced to certain core characteristics™).
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distinguishing between men and women, the government reinforces
socially constructed differences between men and women, while
minimizing differences within the two groups.’®® The government
implies that women share a social role that is somehow discrete from
the social role ascribed to men.”®  Justices who reject the sex
discrimination argument further reinforce gender scripting by
legitimizing the scripts in conclusory fashion. For example, justices
have accepted—without inquiry—that states have a legitimate interest
in fostering households that include complementary masculine and
feminine roles. The New York Court of Appeal, for instance, held that
“the legislature could rationally proceed on the common-sense premise
that children will do best with a mother and father in the home. . . .
[i]ntuition and experience suggest that a child benefits from having before
his or her eyes, every day, living models of what both a man and a woman

285 First of all, when laws specify that marriage is reserved for unions between men and
women, the binary nature of sex categories is reinforced, even though a significant portion
of the population rejects being categorized into either of those rigid categories, let along
being ascribed scripts corresponding to those categories. See, e.g., Dylan Vade, Expanding
Gender and Expanding the Law: Toward a Social and Legal Conceptualization of Gender
that is More Inclusive of Transgender People, 11 MicH. J. GENDER & L. 253 (2004-2005)
(discussing transgender identity and arguing that binary sex categories should be abolished);
Terry S. Kogan, Transsexuals and Critical Gender Theory: The Possibility of a Restroom
Label ed,48 HxrsTihvgs L.J. 1223 (1997) (arguing for a sex classification scheme
that consists of more than two categories and discussing conceptions of “third sexes” from
societies in India, Papua New Guinea, and Native American tribes).

Secondly, by utilizing the two sex categories, the law implies that certain
characteristics—Iife scripts and associated human worth—are associated with each
category. See Orr v. Orr, 440 U.S. 268, 283 (1979) (“[I]egislative classifications which
distribute benefits and burdens on the basis of gender carry the inherent risk of
reinforcing stereotypes™); see also infra note 266 (citing psychological literature on
stereotyping); Parents Involved, 127 S.Ct. 2738 (2007) (plurality), quoting Rice v.
Cayetano, 528 U.S. 495, 517 (2000) (“[o]ne of the principal reasons race is treated as a
forbidden classification is that it demeans the dignity and worth of a person to be judged by
ancestry instead of by his or her own merit and essential qualities™).

%6 according to cognitive psychologists, the categorization of people leads individuals
to perceive minimized variance within each category and maximized variance between
categories. For background on this literature, see Don Operario & Susan T. Fiske,
Integrating Social Identity and Social Cognition: A Framework for Bridging Diverse
Perspectives, in SOCIAL IDENTITY AND SOCIAL COGNITION 26 (Dominic Abrams & Michael
A. Hogg eds., 1999). See also Sylvia A. Law, Rethinking Sex and the Constitution, 132 U.
PA. L. Rev. 955, 955-56 (1984), (arguing that laws based on sex distinctions lead sex
stereotypes to become “self-fulfilling prophecies”).

27 See supra note 266.
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are like.”®® This reasoning presupposes that there are fixed scripts for

being a man and for being a woman.

These justices accept such intuition in conclusory fashion because
they examined marriage laws under rational basis review. Pursuant to
rational basis review, these justices refused to engage criticisms that
gender complementarity may not be strong enough of a state interest to
justify marriage law’s gender scripting.”® Even assuming that gender
complementary is an important government goal, these justices fail to
interrogate whether men and women actually conform to gender scripts,
thereby furthering the governmental goal.””® Heightened review would

268 855 N.E.2d 1 (N.Y. 2006). See also Widiss, et al., supra note 250, at 463:
Courts, for example, have upheld different-sex marriage requirements on the
grounds that men and women, simply by virtue of their gender, provide distinct
role models for children; that men and women play ‘opposite” or
‘complementary’ roles within marriage; and that marriage is essential to protect
vulnerable women from irresponsible men who, absent the bonds of marriage,
would abandon their children

269 Recall that rational basis review only requires the state to identify a “legitimate
government interest, not an “important” or “compelling” one. See supra note 217 and
accompanying text. See also Andersen, 138 P.3d at 980:

[Under rational basis review, the] statute is presumed constitutional. . . . the
court may assume the existence of any conceivable state of facts that could
provide a rational basis for the classification. . . . In fact, the rational basis
standard may be satisfied where the legislative choice . . . [is] based on rational
speculation unsupported by evidence or empirical data. In addition, within
limits, a statute generally does not fail rational basis review on the grounds of
over- or under-inclusiveness; [a] classification does not fail rational-basis
review because it is not made with mathematical nicety or because in practice it
results in some inequity.

210 |n other words, rational basis review does not interrogate the fitness between the
governments means and ends. See supra note 218 and accompanying text. Many men and
women breach gender scripts, thereby rendering marriage laws’ classification scheme
overinclusive. Such overinclusiveness can doom a law under heightened review; however,
over-inclusiveness typically does not render a law unconstitutional under rational basis
review. See supra notes 219, 269 (discussing overinclusiveness and underinclusiveness);
Case, supra note 157 (explaining that biological sex categories are typically imperfect
proxies for socially constructed sex roles); ,

Numerous commentators believe that same-sex marriage bans cannot withstand
heightened scrutiny because such scrutiny would illuminate the fact that the bans are
premised on stereotypes and the Supreme Court has established a rule that, under
heightened scrutiny, “state policies based on sex stereotypes are unconstitutional.” See,
e.g., Widiss, et al., supra note 250, at 484-86, citing Frontiero v. Richardson, 411 U.S. 677
(1973); Weinberger v. Wiesenfeld, 420 U.S. 636 (1975); Califano v. Westcott, 443 U.S. 76
(1979); Miss. Univ. for Women v. Hogan, 458 U.S. 718 (1982); United States v. Virginia,
518 U.S. 515 (1996).

CH)
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force such interrogation, ultimately reinforcing democracy by ensuring
that gender scripting is not taken lightly.”"*

Indeed, gender scripting compromises political deliberation.
Recall that gender scripting was a possible reason for Hillary Clinton’s
adoption of hawkish positions and how doing so stifled deliberation.?"
Therefore, when courts entrench gender scripting, as they do by
rejecting the sex discrimination argument for same-sex marriage, courts
risk deepening democratic deficit.

It is worth noting that heightened scrutiny of equally applied sex
distinctions does not—and should not—mean that all sex distinctions
are unconstitutional.?”®>  This article simply argues that heightened
scrutiny is appropriate for equally applied sex distinctions. The state
has often satisfied heightened scrutiny of sex discrimination by showing
that discrimination is based on “real differences” between men and
women, such as differences based on physiology as opposed to social
construction.””* It is beyond the scope of this Article to articulate
precisely the ideal test for intermediate scrutiny. Certainly, it should be
stricter that rational basis review, but it should also not be a “fatal in
fact” review that renders the law sex-blind. For present purposes, this
Article merely argues democracy reinforcement supports the idea that
equally applied sex distinctions amount to disparate treatment
triggering heightened scrutiny.

271 1t is worth emphasizing that a strong doctrinal argument for this formal rule already
exists. See supra note 261. This Avrticle is providing additional normative support—based
on democracy reinforcement—for the doctrinal rule.

272 gee supra notes 180-193, 200-202.

278 Indeed, sometimes, there may be countervailing public-regarding reasons to justify
laws’ express differentiation between men and women. Under existing jurisprudence, sex-
based classifications that address physical differences between men and women are usually
deemed constitutional. See, e.g., Michael M. v. Super. Ct. of Sonoma County, 450 U.S.
464, 473 (1981) (justifying a statutory rape law that protected underage girls, but not boys,
because the sex-based distinction was based on a “real” asymmetry: girls can become
pregnant, but no boy can). For discussions on how the Court has sometimes confused
stereotyped differences for real differences, see, e.g., David B. Cruz, Disestablishing Sex
and Gender, 90 CAL. L. Rev. 997, 1002-03 (2002); Sylvia A. Law, Rethinking Sex and the
Constitution, 132 U. PA. L. Rev. 955, 987-1002 (1984). For arguments that both biological
and cultural difference between men and women should sometimes be taken into
consideration to further substantive equality, see, e.g., Christine Littleton Reconstructing
Sexual Equality, 75 CAL. L. Rev. 1279 (1987).

274 See supra note 273.
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ii.  Racial integration in public schools

With regard to equally applied distinctions, the context of race is
similar to that of sex. Racial distinctions can reinforce racial scripting
and, therefore, should trigger heightened scrutiny regardless of whether
the laws promote group-based racial hierarchy. The Supreme Court
already subjects equally applied race distinctions to heightened
scrutiny, regardless of whether they further group-based subordination.
For example, in the recent case of Parents Involved in Community
Schools v. Seattle School District (“Parents Involved™),””® the Court
reviewed racial integration programs in public schools under strict
scrutiny.’’®  The racial integration programs applied race-based
distinctions equally and the distinctions neither entrenched, nor were
they intended to entrench, race-based hierarchy.””’ The majority
reasoned that the programs warranted strict scrutiny because racial
classification schemes foster racial essentializing, which fosters
stereotyping in turn.?’®

275 127 S.Ct. 2738 (2007).

278 Also, in Johnson v. California, the Supreme Court reviewed a prison segregation
scheme that applied equally to across races; the court applied strict scrutiny even though the
Court did not find the segregation scheme was not intended to reify racial hierarchy.
Arguably, however, segregation always bears a taint of subordination. See Johnson v.
California, 543 U.S. 499 (2005). Notably, the racial integration program at stake in Parents
Involved was intended to combat segregation and no justice argued that the program
subordinated any particular race; the program disadvantage students—both whites and
nonwhites—who sought to attend a school already oversubscribed with students of the same
race. See Lau, Formalism, supra note 67, at 858 (discussing the effects of the racial
integration programs at stake in Parents Involved).

2T Chief Justice Roberts acknowledged that, for the 2000-2001 academic year,
Seattle’s racial integration program sometimes favored white students and sometimes
favored nonwhite students. See Parents Involved, 127 S.Ct. at 2747-48. (plurality); see also
Lau, Formalism, supra note 67, at 858 (providing background on the racial integration
programs).

278 See Lau, Formalism, supra note 67, at 867-68 (discussing the antiessentialism
principles in Parents Involved’s plurality and concurring opinions); Parents Involved, 127
S.Ct. at 2767 (plurality) (“[o]ne of the principal reasons race is treated as a forbidden
classification is that it demeans the dignity and worth of a person to be judged by ancestry
instead of by his or her own merit and essential qualities”), at 2797 (Kennedy, J.,
concurring):

[ulnder our Constitution the individual, child or adult, can find his own
identity, can define her own persona, without state intervention that classifies
on the basis of his race. . . . [t]o be forced to live under a state-mandated racial
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The Court was correct to review the integration programs under
heightened scrutiny. In Parents Involved, the Court erred not in
reviewing the programs under heightened scrutiny, but by applying a
“fatal in fact” standard of review that amounted to a policy of color-
blindness. The Court was correct to employ heightened review because
even race distinctions intended as means to beneficent ends are at risk
of entrenching race-based scripts; therefore, the state should always
bear a heavy burden of supporting its use of racial distinctions with
public-regarding reason. As Goodwin Liu, a proponent of racial
diversity in education put it: “race-conscious school assignment is not
immune to the risk of racial stereotyping and other harms associated
with government decision-making based on race. Strict scrutiny ensures
that those harms are minimized or avoided.”*"

Moreover, heightened review of sex and race distinctions sends a
significant message that might inform norms creation. Heightened
review signals that society should always view race and sex distinctions
with skepticism. Treating people differently based on race or sex is an
evil—a necessary evil perhaps, but nonetheless an evil that warrants
skepticism. Just as the government should not essentialize or stereotype
people based on race or sex except in rare instances, private members
of society should also seriously question themselves before making
generalizations based on race or sex.

In sum, there ought to be a formal rule that explicit racial
distinctions trigger heightened scrutiny, regardless of whether they are
equally applied and regardless of whether they reinforce group-based
hierarchies. Heightened scrutiny should not, however, amount to
review that is fatal in fact. Indeed, if democracy reinforcement is the
goal and undoing racial scripting furthers that goal, courts must realize
that governmental use of racial distinctions may have the long-term net
effect of destabilizing racial scripts. Even though use of racial
categories in school integration programs can entrench stereotypes in
the short-term, fostering interracial socialization in educational
environments will likely have the long-term effect of reducing

label is inconsistent with the dignity of individuals in our society. And it is a
label that an individual is powerless to change.
27° Goodwin Liu, Seattle and Louisville, 95 CAL. L. Rev. 277, 278 (2007); see also id.
(“When government acts on the premise that racial difference and division permeate our
society, it runs the risk of magnifying the perception or reality of those differences.”).
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stereotyping.”® Interaction among a diverse student body will expose

students to the myths behind—and therefore undermine—identity
scripts.  Having children of different races interact helps to dispel
stereotypes that individual traits are intrinsically racial. Social science
research supports this assertion.”® Therefore, the plurality in Parents
Involved was incorrect to assert that diversity is not a compelling
government.”®?

Commentators have criticized Parents Involved—rightly so—for
its holding.”® However, it is imperative to bring nuance to these
critiques. Some commentators, including prominent jurists like Judge
Kozinski of the Ninth Circuit, have suggested that equally applied racial
distinctions should not trigger heightened scrutiny if they were enacted
with benevolent intentions.”®* This argument is, however, misguided.
First off, benevolence can be difficult to assess. Moreover, even
benevolent intentions can inadvertently have the negative effect of
unduly entrenching racial scripting. At first glance, the program in
Seattle seemed to have this inadvertent negative effect by lumping all
“non-white” students into one category even though Seattle’s
population was approximately 24% Asian, 24% black, 11% Latino, and
41% white.®®  The categorization scheme risked stereotyping all
nonwhites as interchangeable.”®® Goodwin Liu has argued, however,
that the scheme was defensible in Seattle because there was, in fact,
little variance among nonwhites in either their residential or school
preferences: “Instead of stereotyping nonwhite groups as
interchangeable, the white/nonwhite dichotomy in the Seattle plan

280 gee jd. at 280-86 (suggesting that race-based integration programs can combat
stereotyping in the long-run, rather than exacerbate notions of racial difference in society).

281 gee id. at 284-85 (discussing social science literature on racial integration’s effects
on stereotyping).

%82 5ee Parents Involved, 127 S.Ct at 2736-68 (plurality) (arguing that racial diversity
in K-12 education is not a compelling government interest).

283 gee e.g., Resegregation Now, NY TIMES, June 29, 2007, at A28 (editorial);
Fracturing a Landmark, LA TIMES, June 29, 2007, at 34 (editorial); Donald Jones, Race:
Integration Benefits Us All, MiamiI HERALD, July 28, 2007, at A35 (op-ed by a law
professor); Kenneth W. Mack, Which Side is Brown v. Board on?, LA TimES, July 4, 2007,

at 21 (same); Charles J. Ogletree, Jr, Br own“ s L egac y,Bdsiov&aE, but

June 29, 2007, at 17A (same).

284 parents Involved in Cmty. Schs. v. Seattle Sch. Dist., No. 1, 426 F.3d 1162, 1193-
96 (9th Cir. 2005, en banc) (Kozinski, J., concurring).

28 gee Liu, supra note 279, at 286-88.

286 See jd.

Barely
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simply responds to the reality of the city's stark racial geography. The
plan illustrates that the expressive value of a racial classification can be
quite different when examined in local context than when considered in
the abstract.”®®" Thus, a similar use of racial categories elsewhere may
have been indefensible, even though it was justified in Seattle.?®® This
sort of nuanced analysis is what heightened review should ensure.

In sum, democracy reinforcement theory justifies heightened
review of explicit racial classifications, even when they are benevolent
and equally applied. Heightened review should not, however, be fatal
in fact. Rather, racial distinctions should pass heightened review if
their benefits to democracy counterweigh their costs, for example,
racial distinction that result in a net reduction of racial scripting.”®®
Suffice it to say that neither extreme of rational basis nor fatal-in-fact
review adequately addresses today’s democratic deficit; a form of
heightened review in between the two extremes in warranted.**°

C. Disparate impact

Script-oriented theory also provides guidance for disparate impact
doctrine. At present, laws that do not discriminate on their face but
have a disproportionately adverse impact on a particular race or sex do
not trigger heightened constitutional review, unless the court finds that
the law was motivated by invidious intent.®* This test has spawned a
cottage industry of criticism, which typically argues that constitutional

287 See jd.

288 See jd.

28 Cf. FREDERICK SCHAUER, PLAYING BY THE RULES: A PHILOSOPHICAL EXAMINATION
OF RULE-BASED DECISION-MAKING IN LAW AND IN LIFE 203-05 (1991) (arguing that
presumptions are correctly rebutted when rebuttal better serves the underlying purpose of
the presumption).

2% As noted above, this Article stops short are articulating the precise language for a
heightened standard of review. Such heightened review and can take various forms and a
full analysis of those options requires a second article. See supra notes 216-221 and
accompanying text.

2% 5ee Washington v. Davis, 426 U.S. 229, 236-44 (1976) (rejecting disparate impact
arguments in a case regarding race discrimination). Several statutory antidiscrimination
laws, however, do not include an intent requirement for disparate impact claims. See See
Rosemary C. Hunter & Elaine W. Shoben, Disparate Impact Discrimination: American
Oddity or Internationally Accepted Concept?, 19 BERKELEY J. EMP. & LAB. L. 108, 115-24
(1998).
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law is underprotective.”®” Relatedly, critics note that the United States

is an exceptionalist with regard to foreign peers on the topic of
disparate impact.?®

Despite commentators’ criticisms, courts have held steadfastly
onto their test for discriminatory motive. A common reason offered for
the discriminatory-motive test is that lowering the bar for disparate
impact claims will open the floodgates to litigation.®* In other words,
the discriminatory motive test is embraced as a limiting principle.

Script-oriented theory offers an alternative: an anti-stereotyping
principle should serve as the limiting principle. At least in terms of
deliberative democracy, among the most troubling of disparate impact
claims are those that entrench identity scripts because scripting impairs
deliberation. As such, courts should opt to extend heightened review to
cases of disparate impact that entrench scripts associated with suspect
statuses such as race and sex.

292 gee Olatunde C.A. Johnson, Disparity Rules, 107 CoLum. L. Rev. 374, 375 n.5
(2007) (listing articles that have criticized the limited scope of colorable disparate impact
claims in the United States).

2% See, e.g., Chief Justice Arthur Chaskalson, Brown v. Board of Education: Fifty
Years Later, 36 CoLuM. HuM. RTs. L. Rev. 503, 511 (2005):

In the United States, proof of an intention to discriminate is an essential
requirement of claims for indirect discrimination under the Equal Protection
clause. In South Africa, proof of intention to discriminate is not a requirement
of the claim. In reaching this conclusion, the South African Constitutional
Court referred to decisions of the Canadian Supreme Court, and the European
Court of Justice, and chose to follow their approach to this issue, rather than
that of the majority of the United States Supreme Court in Washington v.
Davis.

Hunter & Shoben, supra note 291, 131-36 (1998) (examining disparate impact
jurisprudence in the European Court of Justice, the United Kingdom, Australia, New
Zealand, Canada, and UN treaty bodies, and asserting that “[t]he limitations imposed on the
application of disparate impact analysis in the United States have not been reflected in
international jurisdictions.”); Lau, supra note 219, at 85-90 (explaining the lack of an intent
requirement for disparate impact claims in Hong Kong).

24 gee e.g., Dorf, supra note 65, at 1013-14 (noting the “floodgates” argument);
Mark Spiegel, The Rule 11 Studies and Civil Rights Cases: An Inquiry into the Neutrality of
Procedural Rules, 32 CoNnN. L. REv. 155, 189 (1999) (“the biggest problem with an impact
rule [without an intent requirement] is overinclusiveness™); Andrew D. Leipold, Objective
Tests and Subjective Bias: Some Problems of Discriminatory Intent in the Criminal Law, 73
CHI.-KENT L. Rev. 559, 561-62 (1998) (noting suggestions that intent requirements prevent
frivolous discrimination claims); Todd Rakoff, Washington v. Davis and the Objective
Theory of Contracts, 29 HARvV. C.R.-C.L. L.Rev. 63, 69 (1994) (noting criticism that
disparate impact theory can be “overinclusive” without intent as a limiting principle).
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This limiting principle offers courts a potential means to
distinguish between, for example, criminal profiling policies and race-
conscious government funding of scientific research.  Criminal
profiling often, in effect, amounts to racial profiling. These policies are
difficult to challenge under current disparate impact doctrine because
invidious intent is difficult to prove.”®® The policies are problematic
because they perpetuate certain race-based stereotypes.?*® In contrast,
there is not a similar body of criticism that race-based funding of
scientific research fosters stereotyping. Defenders of the Court’s
current jurisprudence fear that the scientific research cases are among
the frivolous cases that would arise if the intent provision were removed
from doctrine.?” However, inserting an anti-stereotyping principle as a
limiting principle would address that concern. Of course, allowing for
heightened review of disparate impact cases that entrench stereotyping
does not mean that the policies at hand must fail. Heightened review
would simply ensure that policies that entrench stereotyping, such as
racial profiling, are used sparingly, in cases where they are proportional
means to significant government ends.

A counterargument against the anti-stereotyping principle is that
courts do not have the capacity to assess whether policies have the
effect of entrenching stereotypes. In actuality, however, courts already
do identify instances where laws perpetuate stereotypes.?*® Moreover,
this proposed inquiry into a law’s effects is no more difficult that the
current inquiry into legislative motive, which usually involves an
investigation of legislative history—an exercise that commentators have
likened to the arbitrariness of looking into a crowd and picking out
one’s friends.?”

Although using stereotyping as a limiting principle would be
consistent with script-oriented theory, current case law on disparate

2% See Kevin R. Johnson, Racial Profiling after September 11: The Department of
Justice"s 2B0&oLGuRed &)72 (20845 (summarizing equal protection
case law on racial profiling).

2% See jd.; DAVID COLE, No EQUAL JUSTICE: RACE AND CLASS IN THE AMERICAN
CRIMINAL JUSTICE SYSTEM 53 (1999).

27 See supra note 294.

2% gee supra note 243 and accompanying text (citing cases in which courts have
examined the causes and effects of stereotyping).

2% 5ee Daniel B. Rodriguez & Barry R. Weingast, The Paradox of Expansionist
Statutory Interpretations, 101 Nw. U. L. Rev. 1207, 1230 (2007) (attributing the crowd
metaphor to Judge Harold Levanthal).
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impact claims does not seem to be moving in that direction. Viewing
equal protection jurisprudence holistically, however, one sees that other
areas of equal protection doctrine falling in-line with script-oriented
theory. To that extent, incorporating an anti-stereotyping principle into
disparate impact doctrine can be viewed as reconciling the test for
disparate impact with other legal tests in equal protection jurisprudence.

CONCLUSION

The United States has come a long way in remedying inequalities.
The 2008 election year highlights that fact. Individuals such as Barack
Obama, Sarah Palin, and Hillary Clinton have put cracks—perhaps
gaping holes—in the political glass ceilings that have hovered over
African Americans and women. While this progress is cause for
celebration, one should be mindful not to let the celebration
overshadow residual inequalities that still stifle  American
democracy.*®

This Article has illuminated one way®* in which race- and sex-
based inequalities continue to impair democratic functioning: identity
scripts are ascribed on bases such as race and sex; those identity scripts
foster inequalities of deliberative power, which form a democratic
deficit. To ameliorate this democratic deficit, this Article proposed
three ways to tailor equal protection doctrine. First, bifurcate the test
for suspect status. Second, regard all equally-applied race and sex
distinctions as disparate treatment that triggers heightened scrutiny.
And third, in disparate impact cases, replace the discriminatory-motive
test for heightened scrutiny with a test for laws’ stereotyping effects.
These three proposals are examples of a script-oriented approach to

%90 |t may be easy to overlook residual inequalities, especially with regard to race, since
Barach Obama’s ascendency has been characterized as ushering in a “post-racial” era. For a
discussion of Barack Obama’s “post-racial” politics, see, ¢.g., Matt Bai, Post-Race, NY
TiMES, Aug. 10, 2008, at MM34; Dawn Turner Trice, Nomination No End to Civil Rights
Dream, CHI.-TRIB., Aug. 29, 2008, at 4.

%1 For discussion of another way in which race- and sex-based inequalities continue to
stymie democracy, see Gregory Scott Parks & Jeffrey J. Rachlinsky, A Better Metric: The
Role of Unconscious Race and Gender Bias in the 2008 Presidential Race (forthcoming),
available at http://ssrn.com/abstract=1102704 (examining how unconscious biases affected
the 2008 presidential race).
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democracy reinforcement. They seek to reinforce democracy by
allowing courts to prevent the entrenchment of harmful identity
scripting and to correct for laws that emerged from script-tainted
deliberation in the first place.



