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CENTURY CITY OFFICE AND CHAIR OF THE FIRM’S
ENTERTAINMENT PRACTICE GROUP. HIS PRACTICE
FOCUSES ON REPRESENTING TOP ACTORS, DIRECTORS,
PRODUCERS, TALENT AGENCIES, EXECUTIVES, STUDIOS,
NETWORKS, CASINOS, AND RESORTS, AMONG OTHERS,
IN THEIR MOST SIGNIFICANT DISPUTES, INCLUDING
LITIGATING LICENSING, INTELLECTUAL PROPERTY, AND
"BACKEND" PROFIT PARTICIPATION CLAIMS.

PRIOR TO JOINING THE FIRM, JOHN SPENT SEVEN YEARS
AT NBCUNIVERSAL, WHERE HE WAS THE SENIOR VICE
PRESIDENT & HEAD OF WEST COAST TELEVISION
LMGATION. AT NBCUNIVERSAL, HE ACTIVELY
PARTICIPATED IN AND MANAGED THE COMPANY’S
ENTERTAINMENT LITIGATION DOCKET, WHICH INCLUDED
DISPUTES INVOLVING PROFIT PARTICIPATION,
COPYRIGHT, IDEA THEFT, RIGHT TO PRIVACY, BREACH OF
CONTRACT, LABOR AND EMPLOYMENT, AND OTHER
MATTERS. JOHN WAS ALSO THE HEAD LAWYER FOR
NBCUNIVERSAL’S PROFIT PARTICIPATION GROUP,
MANAGING A TEAM OF ATTORNEYS DEDICATED TO
PROVIDING ADVICE REGARDING THE NEGOTIATION OF
PROFIT PARTICIPATION CONTRACTS, THE ISSUANCE OF
ACCOUNTING  STATEMENTS, AUDITS, AND THE
RESOLUTION OF AUDIT CLAIMS.

CRAIG EMANUEL

CRAIG EMANUEL IS THE CHAIR OF THE FIRM’S

GLOBAL ENTERTAINMENT AND MEDIA PRACTICE
AND IS BASED IN THE CENTURY CITY OFFICE. HE IS A
SEASONED ENTERTAINMENT LAWYER AND IS WIDELY
RECOGNIZED IN THE INDUSTRY AS AN INNOVATIVE
DEALMAKER AND EFFICIENT PROBLEM-SOLVER. HAVING
BEEN INVOLVED IN THE PRODUCTION, DEVELOPMENT,
AND DISTRIBUTION OF HUNDREDS OF MOTION PICTURE
AND TELEVISION PROJECTS, MR. EMANUEL HAS BUILT HIS
CAREER BY BRINGING TOGETHER THE RIGHT ARTISTS AND
BUSINESS PARTNERS TO TRANSLATE CREATIVE VISION INTO
ON-SCREEN REALITY.

MR. EMANUEL WORKS WITH HIGH-LEVEL WRITERS,

PARTNER, KASOWITZ BENSON TORRES LLP

BEFORE JOINING NBCUNIVERSAL, JOHN WORKED FOR
APPROXIMATELY SEVEN YEARS AS A GENERAL LITIGATOR
AT A GLOBAL LAW FIRM.

WORK HIGHLIGHTS

e GENTING MALAYSIA BERHAD, A LEADING
INTERNATIONAL GAMING AND RESORT COMPANY, IN A
BILLION-PLUS DOLLAR LAWSUIT  AGAINST FOX
ENTERTAINMENT GROUP AND THE WALT DISNEY
COMPANY. THE LAWSUIT, FILED IN THE CENTRAL
DISTRICT OF CALIFORNIA, STEMS FROM FOX’s
TERMINATION OF A 2013 AGREEMENT IN WHICH IT
LICENSED TO GENTING CERTAIN FOX INTELLECTUAL
PROPERTY FOR USE IN DEVELOPING WHAT WAS TO BE THE
WORLD’S FIRST FOX-BRANDED THEME PARK.

* EMILY DESCHANEL AND DAVID BOREANAZ, THE STARS
OF THE LONG-RUNNING HIT TV SHOW “BONES,” AND
ONE OF ITS PRODUCERS KATHLEEN REICHS, IN
SUCCESSFULLY ~ OBTAINING A  $179  MILLION
ARBITRATION AWARD FOR FRAUD AND BREACH OF
CONTRACT, INCLUDING $50 MILLION IN
COMPENSATORY DAMAGES AND OVER $128 MILLION
IN PUNITIVE DAMAGES, AGAINST 21ST CENTURY FOX,
FOX BROADCASTING COMPANY, AND OTHER FOX
ENTITIES. THIS IS THE LARGEST ARBITRATION AWARD EVER
ISSUED IN A PROFIT PARTICIPATION DISPUTE.

PARTNER, PAUL HASTINGS LLP

DIRECTORS, ACTORS, PRODUCERS, AND PRODUCTION
COMPANIES TO NAVIGATE STUDIO AND INDEPENDENT
FILM, TELEVISION, AND DIGITAL OPPORTUNITIES IN AN
EVOLVING ENTERTAINMENT LANDSCAPE. IN ADDITION TO
NEGOTIATING TOP-TIER TALENT AGREEMENTS, HE
HANDLES DOMESTIC AND INTERNATIONAL
TRANSACTIONS ACROSS ALL PLATFORMS, HELPING TO
CREATE STRATEGIC ALLIANCES FOR CLIENTS BY ADVISING
THEM ON COMPLEX DIGITAL MEDIA CONTENT LICENSING
ARRANGEMENTS, AS WELL AS ON FILM AND TELEVISION
INVESTMENTS. HIS DIVERSE EXPERIENCE ALSO INCLUDES
THE CREATION AND LAUNCH OF A NEW TELEVISION
NETWORK AND WORK WITH ADVERTISERS AND MEDIA
CLIENTS ON BRANDED ENTERTAINMENT PROJECTS.
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INCLUDING  NEGOTIATIONS WITH TALENT  AND
DISTRIBUTION PARTNERS ACROSS ALL PLATFORMS, AS
WELL AS DAY-TO-DAY OPERATIONS AND STRATEGIC
COUNSEL ON THE COMPANY'S NETWORK, CABLE AND
SYNDICATED AND DAYTIME TELEVISION PRODUCTIONS,
INCLUDING COBRA KAI, THE BLACKLIST, SW.A.T.,
ONE DAY AT A TIME, L.A.”s FINEST AND EL CAMINO.
KAREN HAS SPEARHEADED NEGOTIATIONS IN LANDING
TOP TALENT TO THE STUDIO, INCLUDING DEALS WITH PHIL
LORD & CHRIS MILLER, KARI LIZER, HOWARD GORDON
& ALEX GANSA AND NORMAN LEAR. KAREN HAS BEEN
INSTRUMENTAL IN FORGING INNOVATIVE TEMPLATES WITH
NEW & EMERGING DIGITAL LICENSEES AND LAUNCHING
PROGRAMMING FOR APPLE, NETFLIX, AMAZON, HBO
MAX, HuLu, SPECTRUM, PEACOCK AND QUIBI WITH
MEGA HITS SUCH AS THE BOYs.

CRAIG WAGNER

KAREN JOINED SPTS IN 2004. DURING HER TIME AT THE
COMPANY, SHE HAS DRIVEN NEGOTIATIONS FOR MANY
OF THE STUDIO’S LEADING SCRIPTED AND NON-SCRIPTED
PROJECTS FROM DEVELOPMENT THROUGH
PRODUCTION, INCLUDING THE GET DOWN,
JUSTIFIED, RESCUE ME AND SHARK TANK, AS WELL AS
TERM DEALS WITH SPTS’ PREMIERE WRITERS, PRODUCERS
AND DIRECTORS.

PRIOR TO HER TIME AT SPTS, KAREN WAS IN BUSINESS
AFFAIRS AT DREAMWORKS TELEVISION OVERSEEING ALL
ASPECTS OF BUSINESS STRATEGY AND NEGOTIATIONS ON
LICENSING, CO-PRODUCTION AND STUDIO POD DEALS,
AS WELL AS OVERSEEING THE DAY-TO-DAY
NEGOTIATIONS ON SUCH SHOWS SUCH AS SPIN City,
FREAKS & GEEKS, THE JOB AND TAKEN. KAREN BEGAN
HER CAREER IN BUSINESS AND LEGAL AFFAIRS AT FOX
FAMILY CHANNEL STRUCTURING AND NEGOTIATING
BUSINESS DEALS AND IMPLEMENTING PRODUCTION
STRATEGY ON BEHALF OF THE STUDIO AND NETWORK FOR
THE LAUNCH OF THE CHANNEL AND THE NETWORK’S
REALITY/ALTERNATIVE BLOCK.

EXECUTIVE VICE PRESIDENT, BUSINESS AFFAIRS AND GENERAL COUNSEL,

PARADIGM TALENT AGENCY

CRAIG WAGNER SERVES AS EXECUTIVE VICE
PRESIDENT, BUSINESS AFFAIRS AND GENERAL
COUNSEL FOR THE PARADIGM TALENT AGENCY, A
LEADING HOLLYWOOD TALENT AGENCY. PARADIGM
REPRESENTS OVER 4,000 CLIENTS IN MOTION PICTURES,
TELEVISION, THEATER, LITERARY PUBLISHING AND MUSIC.
PARADIGM’S CLIENT ROSTER INCLUDES, AMONG
MANY OTHERS, WORLD RENOWNED AUTHOR STEPHEN
KING, ACTORS LAURENCE FISHBURNE WHO CURRENTLY
STARS IN BLACK-ISH AND YVONNE STRAHOVSKI OF THE
HANDMAID’S TALE, ACADEMY AWARD WINNING
SCREENWRITER ROBERT TOWNE AND A VARIED LIST OF
MUSIC ARTISTS SUCH AS COLDPLAY, JANET JACKSON,
IMAGINE DRAGONS, HALSEY AND BILLIE EILISH.

MR. WAGNER JOINED PARADIGM IN 2005 AND
OVERSEES THE COMPANY’S BUSINESS AFFAIRS IN FILM,
TELEVISION AND MUSIC IN ADDITION TO HAVING
RESPONSIBILITY FOR THE AGENCY’S CORPORATE
LEGAL, EMPLOYMENT, LITIGATION AND RELATED

MATTERS. HE IS A KEY MEMBER OF PARADIGM’S
MANAGEMENT TEAM AND HAS HELPED GUIDE THE
AGENCY’S EXPANSION WHICH HAS GROWN TO NINE
OFFICES IN THE UNITED STATES AND THE UNITED
KINGDOM.

DURING HIS TENURE AT PARADIGM, MR. WAGNER HAS
NEGOTIATED COUNTLESS AGREEMENTS FOR MOTION
PICTURES AND TELEVISION PROJECTS AND HAS BEEN
INVOLVED AS A NEGOTIATOR IN NUMEROUS PROJECTS
INCLUDING THE MASKED SINGER ON FBC, MANIAC,
INSATIABLE AND STRANGER THINGS ON NETFLIX, TELL
ME A STORY ON CBS ALL Access, NCIS oN CBS,
BLACK-ISH ON ABC AND MANY OTHERS. HE RECENTLY
COMPLETED NEGOTIATIONS FOR A LIMITED SERIES BASED
ON Tom WOLFE’S THE RIGHT STUFF AT NATGEO
CURRENTLY IN PRODUCTION AND HAS MADE
DEVELOPMENT DEALS FOR FEATURE FILM REMAKES OF
EscAPE FROM NEW YORK AT TWENTIETH-CENTURY FOX
AND INVASION OF THE BODY SNATCHERS WITH



WARNER BROS. PICTURES.

MR. WAGNER HAS BEEN A KEY PARTICIPANT IN THE
IMPLEMENTATION OF PARADIGM’S  STRATEGIC
GROWTH PLAN WHICH HAS INCLUDED THE
ACQUISITION OF THE WINDISH AGENCY, AM ONLY,
THE DALE MORRIS AGENCY AND LITTLE BIG MAN
BOOKING IN THE UNITED STATES AS WELL AS PUTTING
JOINT VENTURES IN PLACE WITH CODA AGENCY
LIMITED AND X-RAY TOURING IN THE UNITED
KINGDOM. MR. WAGNER IS ALSO RESPONSIBLE FOR
FORMULATING PARADIGM’S EMPLOYMENT POLICIES
INCLUDING THE COMPANY’S POLICY AGAINST ALL
FORMS OF WORKPLACE HARASSMENT. HE RECENTLY
REPRESENTED PARADIGM IN ITS YEAR-LONG
NEGOTIATION WITH THE WGA AND THE FINALIZING OF
A NEW FRANCHISE AGREEMENT BETWEEN THE AGENCY
AND THE GUILD THAT WAS SIGNED THIS YEAR.

PRIOR TO PARADIGM, MR. WAGNER WAS SENIOR
VICE PRESIDENT, BUSINESS AFFAIRS, FOR PARAMOUNT
PICTURES. AT PARAMOUNT, MR. WAGNER OVERSAW
BUSINESS AFFAIRS RELATING TO THE PRODUCTION OF
EPISODIC TELEVISION, MADE-FOR-TELEVISION MOTION
PICTURES AND MINI-SERIES FOR PRIMETIME. HE WAS
RESPONSIBLE FOR WRITER, ACTOR, DIRECTOR AND
OTHER AGREEMENTS FOR NUMEROUS TELEVISION SERIES
INCLUDING SUCH LONG RUNNING SHOWS As JAG,
NUMBERS, MEDIUM AND STAR TREK: VOYAGER,
AMONG MANY OTHER PROJECTS, AS WELL AS
NETWORK  AND  CABLE  TELEVISION  LICENSE
AGREEMENTS. BEFORE JOINING PARAMOUNT, MR.
WAGNER WAS ASSOCIATED WITH THE LAW FIRM OF
STROOCK & STROOCK & LAVAN IN CORPORATE
FINANCE AND MERGERS AND ACQUISITIONS.

HE CURRENTLY SITS ON THE ADVISORY BOARD OF THE
ScHooL OF CINEMA AND TELEVISION ARTS AT
CALIFORNIA STATE UNIVERSITY, FULLERTON, IS ON THE
PLANNING COMMITTEE FOR UCLA’S ENTERTAINMENT
LAW SYMPOSIUM AND IS A MEMBER OF THE LOS
ANGELES COPYRIGHT SOCIETY. HE HAS BEEN
RECOGNIZED IN VARIETY’S LEGAL IMPACT REPORT AS
WELL AS ITS HOLLYWOOD DEALMAKERS EDITION.

A NATIVE OF LOS ANGELES, MR. WAGNER EARNED HIS
UNDERGRADUATE DEGREE FROM UCLA IN ENGLISH
AND OBTAINED HIS LAW DEGREE FROM NEW YORK
UNIVERSITY SCHOOL OF LAW WHERE HE WAS NOTE &
COMMENT EDITOR OF THE LAW REVIEW. HE MAKES HIS
HOME IN CALABASAS, CALIFORNIA WITH HIS WIFE, THEIR
TWO SONS AND THEIR TWO YELLOW LABRADORS, SIDNEY
AND COOPER.
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CONTINUING EDUCATION CREDITS

MCLE. UCLA ScHooL OF LAW Is A STATE BAR OF CALIFORNIA APPROVED MCLE PROVIDER. BY
ATTENDING THE 44TH ANNUAL UCLA ENTERTAINMENT SYMPOSIUM WEBINAR SERIES ON JuLy 29, 2020,
YOU MAY EARN MINIMUM CONTINUING LEGAL EDUCATION CREDIT IN THE AMOUNT OF UP TO 0.75 HOUR OF
GENERAL CREDIT AND 1 HOUR OF LEGAL ETHICS CREDIT. (0.75 HOUR OF GENERAL CREDIT FOR BACKEND?
WHAT BACKEND? ARE PROFIT PARTICIPATIONS AN OUTDATED CONCEPT IN THE NEW TELEVISION ERA?

AND 1 HOUR OF LEGAL ETHICS CREDIT FOR THE NEWS, THE LAW AND LEGAL ETHICS).

IN ORDER TO RECEIVE CREDIT, YOU MUST VERIFY YOUR PARTICIPATION. DURING EACH OF THE TWO

PRESENTATIONS OF EACH WEEKLY WEBINAR, A UNIQUE CODE WILL BE ANNOUNCED AND/OR SHOWN. EACH

ATTENDEE WILL THEN NEED TO WRITE DOWN THE CODE FOR THE CORRESPONDING PRESENTATION ON AN
ATTENDANCE FORM WHICH, ALONG WITH AN EVALUATION, IS PROVIDED ON THE NEXT PAGES. YOU ARE

REQUIRED TO RETURN THE COMPLETED ATTENDANCE FORM TO EVENTS@LAW.UCLA.EDU WITHIN FIVE DAYS AFTER

THE LAST DAY OF THE MONTH IN WHICH THE WEBINAR TAKES PLACE TO RECEIVE YOUR CERTIFICATE OF

PARTICIPATORY ATTENDANCE. YOU MAY ALSO RETURN A COMPLETED EVALUATION TO

EVENTS@LAW.UCLA.EDU.

UCLA SCHOOL OF LAW CERTIFIES THAT THIS ACTIVITY CONFORMS TO THE STANDARDS FOR APPROVED
EDUCATION ACTIVITIES PRESCRIBED BY THE RULES AND REGULATIONS OF THE STATE BAR OF CALIFORNIA

GOVERNING MINIMUM CONTINUING LEGAL EDUCATION.



OFFICIAL RECORD OF PARTICIPATORY ATTENDANCE FOR CALIFORNIA MCLE

PROVIDER: UCLA SCHOOL OF LAW (provider #1211)

SUBJECT MATTER/TITLE: The 44th Annual UCLA Entertainment Symposium Webinar Series
DATE AND TIME: Wednesday, July 29, 2020, 5:00 p.m. - 6:50 p.m. PDT

LOCATION: Los Angeles, California

LENGTH OF ACTIVITY: 1.75 hours

ELIGIBLE CALIFORNIA MCLE CREDIT: up to 0.75 hour of general credit and 1 hour of legal
ethics credit

Presentation MCLE CODE Attended
(please initial)
5:00 pm - 5:45 pm BACKEND? WHAT BACKEND? ARE PROFIT
45 minutes PARTICIPATIONS AN OUTDATED CONCEPT IN THE
NEW TELEVISION ERA?
0.75 hour of
general credit Craig Wagner (Moderator), John V. Berlinski,
Craig A. Emanuel, and Karen Tatevosian
5:50 pm - 6:50 pm THE NEWS, THE LAW AND LEGAL ETHICS
1 hour Dale Cohen (Moderator), Jonathan Anschell,
1 hour of Kelli L. Sager, and Jeffrey Toobin

legal ethics credit

The undersigned attendee affirms that he/she attended the above-referenced session(s) as initialed

above.
Attendee Full Name: Attendee Bar Number:
Attendee Signature: Attendee Email Address:

Please return completed form to events@law.ucla.edu within five days after

the last day of the month in which the course takes place.

UCLA School of Law is a State Bar of California approved MCLE provider.



ACTIVITY EVALUATION FORM FOR CALIFORNIA MCLE

Please complete and return to events@law.ucla.edu

PROVIDER
PROVIDER PHONE #
PROVIDER ADDRESS
TITLE OF ACTIVITY
DATE OF OFFERING
SITE

(310) 825-0971

NAME OF PARTICIPANT (optional)

UCLA School of Law (provider #1211)

1242 Law Building, Box 951476, Los Angeles, CA 90095-1476

The 44th Annual UCLA Entertainment Symposium Webinar Series
Wednesday, July 29, 2020, 5:00 p.m. - 6:50 p.m. PDT

Los Angeles, California

Please indicate your evaluation of this course by completing the table below

|

Question Yes No Comments
Did this program meet your educational
objectives? Yes
Were you provided with substantive
written materials? Yes
Did the course update or keep you
informed of your legal responsibilities? Yes
Did the activity contain significant
professional content? Yes
Was the environment suitable for learning
(e.g., temperature, noise, lighting, etc.)? Yes

Please rate the instructor(s) of the course below

On ascale of 1 to 5, with 1 being Poor and 5 Rate
Instructor’'s Name and Subject Taught being Excellent, please rate the items below 1-5
Craig Wagner (Moderator), John V. Berlinski, Craig | Overall Teaching Effectiveness
A. Emanuel, and Karen Tatevosian
BACKEND? WHAT BACKEND? ARE PROFIT Knowledge of Subject Matter
PARTICIPATIONS AN OUTDATED CONCEPT IN THE
NEW TELEVISION ERA?
On ascale of 1to 5, with 1 being Poor and 5 Rate
Instructor’'s Name and Subject Taught being Excellent, please rate the items below 1-5

Dale Cohen (Moderator), Jonathan Anschell,
Kelli L. Sager, and Jeffrey Toobin

Overall Teaching Effectiveness

THE NEWS, THE LAW AND LEGAL ETHICS

Knowledge of Subject Matter




BACKEND? WHAT BACKEND? ARE PROFIT PARTICIPATIONS AN OUTDATED CONCEPT IN THE NEW TELEVISION ERA?
OUTLINE OF TOPICS/ISSUES

THE $180 MILLION ARBITRATOR’S DECISION IN THE BONES LITIGATION SENT SHOCK WAVES THROUGH THE ENTERTAINMENT
INDUSTRY. THE FINDING THAT ONE STUDIO FAILED TO DEAL ON AN ARM'S LENGTH BASIS WHEN LICENSING A TELEVISION
SERIES TO ITS AFFILIATES, AND THE PROLIFERATION OF VERTICAL INTEGRATION IN THE TELEVISION INDUSTRY IN PARTICULAR,
HAS CAUSED THE STUDIOS TO RETHINK THE TRADITIONAL PROFIT SHARING MODEL. THE DIGITAL PLATFORMS AND AT LEAST
ONE MAJOR STUDIO HAVE FUNDAMENTALLY CHANGED THE INDUSTRY BY INTRODUCING A REPLACEMENT FOR THE AGE-OLD
PROFIT PARTICIPATION TYPICALLY GRANTED TO CONTENT CREATORS. THIS NEW “BONUS” DEFINITION IS BASED ON
LONGEVITY AND, IN SOME CASES, THE MEDIUM OF EXPLOITATION, THEREBY ELIMINATING THE POSSIBILITY OF LAWSUITS FOR
NON-ARM’S LENGTH TRANSACTIONS WHILE LIMITING ANY UPSIDE FOR PARTICIPANTS ON VERY SUCCESSFUL SHOWS. OUR
PANEL OF EXPERTS WILL DISCUSS THE BONES CASE, THE PROS AND CONS OF THE NEW BONUS MODEL AND THE FUTURE OF
PROFIT PARTICIPATIONS IN THE TELEVISION INDUSTRY.



Copyright © 2020 Bill Daniels, David Leedy, Steven D. Sills, and Peter Klass.

All rights reserved. No part of this book may be used or reproduced in any manner whatsoever without
written permission from the publisher, except in the case of brief quotations embodied in critical
articles and reviews.

Third Edition

Ch 7: PARTICIPATIONS

When Art Buchwald took on Paramount Pictures over his participation in Coming to America,
the world got a rare public glimpse of the inner workings of motion picture profit participations.

The court record is filled with testimony by the top experts of the late 1980s, speaking their
minds in favor of and against the participations system that existed then, and exists today. One
Paramount witness was Mel Sattler, a former studio vice president and, for more than 20 years,
executive in charge of the business affairs department at Universal Pictures for feature motion pictures
worldwide. While testifying for Paramount, Mr. Sattler recited a detailed history of motion picture
participations that bears repeating:

Until the 1950s, the “studio system” governed the relationship between the major motion
picture studios and talent. The studios hired performers on an exclusive basis and paid them a fixed
weekly or per-picture salary. In very rare cases, performers were given percentages of so-called profit
pools contingent on the success of a motion picture. A few directors and producers were able to bargain
on an ad hoc basis for “backend” deals—the right to a percentage of the studio’s rentals of a particular
motion picture after the studio recovered its distribution fee, distribution expenses, and production
costs.

Jimmy Stewart’s 1950 contract with Universal Pictures for the picture Winchester ‘73 marks the
emergence of the modern-day “participation.” Stewart, then a major talent, commanded $200,000 to
$250,000 in fixed “up-front” compensation per picture, which was beyond the financial reach of
Universal. (The studio had suffered a string of unsuccessful pictures and was in financial straits.) For
reasons not germane here, to make a deal, Stewart’s agent (Lew Wasserman, whose company, MCA,
coincidentally, later acquired the studio) proposed an arrangement that in lieu of Stewart’s fixed
upfront compensation, Stewart would receive a 50% share of the “Net Profits” (defined as the point at
which the motion picture earned in “Gross Receipts”—as defined in his contract—twice its negative
cost, or in other words, a contractually defined “breakeven”).

Universal accepted the proposal because it permitted the company to put substantially less at
risk by reducing its immediate production costs. So-called net profits deals were thus born of a studio’s
desire for risk reduction. | might point out that this arrangement was unique in another important
respect, which quickly disappeared—if the motion picture never reached breakeven, Stewart received
nothing for his services. He thus shared a portion of the risk in the production of the motion picture—his
“compensation.”

“Net profits” deals soon ceased being a way to share the risk of failure and instead became a
way for performers to share only the rewards of success. By the mid-1950s, talent representatives were
demanding that net profits be paid in addition to, and not in lieu of, up-front fixed compensation. The
studios acceded, but soon found themselves bound by deals that called for upfront cash payments and



backend compensation that drained the revenues from successful motion pictures that were necessary
to finance the studios’ customary development programs and slate of motion pictures.

In the market-driven balancing of risks and rewards, the studios began insisting on and receiving
terms that increased the amount of revenue necessary to reach breakeven in the computation of net
profits. For example, distribution fees—the “sales commission” the studio deducts from gross receipts
to finance the organization that sees to it that its motion pictures are booked and exhibited—increased.
Interest charges were levied on the money both borrowed and advanced for production costs.
Collectively, these modifications assured the studio a larger share of the revenues generated by hit
movies to compensate them for the losses they sustained on disasters.

So-called gross deals quickly emerged as a reaction to counter this reallocation of benefits. By
the early 1960s, the top stars (and a handful of directors) demanded not only increasingly large upfront
payments, but more often a share of the receipts before the studio deducted its distribution fee.

The father of the net profits deal, Jimmy Stewart, was soon receiving $250,000 plus 10% of the
“gross.”

The balance of rewards on both so-called gross and net contingent compensation deals began
shifting markedly toward participants during the late 1970s and early 1980s, when independent
production companies—such as Melvin Simon Productions, the Ladd Company, Polygram, Lorimar, and
Cannon Pictures—began competing for creative talent. In order to establish themselves, these
independents offered generous compensation packages (which included large upfront payments and
contingent compensation) to well-known actors, writers, and directors. Compounding these forces, the
studios expanded production to meet the demand from new markets and media. The increase in film
production unavoidably created sharp competition for the scarce box-office draws, who were now more
frequently able to command “gross” rather than “net” deals.

By 1983, the major stars and directors were commanding anywhere from 5%, based upon a
graduating scale of gross receipts, to 12.5% or 15% of a motion picture.

However, within the last 10 years, gross participations have fallen into disfavor, as studios did
not want to be in a position to pay profit participations on films that might ultimately lose money for the
studio. Instead, studios shifted most participations to major A-level players to a form of breakeven, i.e.,
the studio would have to recoup certain fees and expenses before the talent began to participate in the
post-breakeven profits. The studio would take a reduced distribution fee, representing their true hard
costs of distribution rather than the inflated standard fees in a net profits definition, and recoup their
distribution costs, negative costs, and perhaps overhead and interest. Once these amounts had been
covered by the revenue stream, the participation would convert to a gross participation, with only off-
the-top expenses deducted from the post-breakeven proceeds. There may also be increases in the
participation percentages when breakeven is reached, with higher distribution fees. Therefore, as the
studio has recovered more of its out-of-pocket costs and overhead, it is more willing to share in the
upside.



GROSS RECEIPTS
THE DEALS

The vast majority of the world participates on a percentage basis after some arithmetic breakeven
formula is satisfied. Understanding what the percentage represents and how breakeven is achieved are
what makes profit participations simultaneously so intriguing and aggravating.

UNDERSTANDING THE TERMINOLOGY

The first thing to recognize is that if the talent gets, say, “15 points,” it could mean many things.
For example, 15% of the adjusted gross receipts typically represents a number one-third greater than
15% of net profits under the usual studio formula. But that’s only the typical case; what the terms
actually mean in the context of any given deal will depend entirely upon the controlling contractual
provisions and definitions.

Likewise, terms such as gross receipts, exclusions, distribution fees, distribution expenses,
production costs, and net profits may vary somewhat from producer to producer, and it isn’t unusual
that these same terms may also vary in each contract from the same producer. This is interesting to
note, because the motion picture industry has a general consensus as to what those terms mean.

Other terms are used just as frequently (e.g., adjusted gross, true gross, cash breakeven, and
actual breakeven) that are also contractually defined terms, but for which there is no consensus within
the industry as to their precise definition.

The lesson is, READ THE CONTRACT. The terms in motion picture profit participations are always
defined.

Knowledgeable players understand the game. Indeed, the story goes that when John Wayne
was signed by Universal to star in the motion picture Rooster Cogburn, his representatives insisted that
Universal incorporate a copy of the studio’s net profit definition from a generation before as controlling
terms in the newer deal. Since that older definition had been first issued, Universal had revised and
revamped its Exhibit “A” innumerable times. Presumably, Mr. Wayne and his representatives believed
that the studio’s revisions probably were not intended to benefit actors signing up for new roles.

THE AGREEMENTS

Profit participation agreements are generally extremely complex documents. This is
understandable, since they have evolved into delicately balanced formulas after years of bargaining,
practice, and recalculating by studios and talent representatives alike. As a result, in standard profit
participation agreements, the so-called Exhibit “A” definition to every talent contract is generally an
obtuse, difficult document that even the studio’s own negotiating attorney might not understand. Since
only a few individuals at any studio would be willing to risk tampering with an Exhibit “A” formula, the
hopelessly arcane is often the standardized form. This can lead to some practical problems.

Although an Exhibit “A” provision may seem fairly easy to understand to the agent or attorney,
it may be ambiguous or impossible when the accountant tries to apply it to the actual financial
transactions. Both the provisions of the contract and the intention behind those provisions are subject



to interpretation by the accountant. Since reasonable interpretations may vary, there is often lots to
talk about in a dispute over film proceeds.

TALENT AGREEMENTS

The most common contemporary talent agreement is actually an employment contract
specifically tailored to the motion picture business. Producers, directors, and talent are essentially hired
as studio employees and attached to specific projects. They create works for hire that are wholly owned
by the contracting studio. In return, they are paid fixed and contingent compensation. The latter
includes participating in the “backend” profits.

These deals tend to be quite formulaic, which is understandable because they are the basic
contracts that the motion picture industry utilizes for creating its product. Generally speaking, talent is
free to negotiate its best deal on the terms within the basic contract itself, but the Exhibit “A”—defined
terms are off-limits for all but the most powerful players.

Not to say that definitions can never be negotiated. But generally speaking, they can’t be and
they aren’t. Still, when a film hits at the box office and the money is pouring in, participants are free to
assert their audit rights and challenge inequities in the definitions. Audits followed by claims are a time-
honored tradition in the motion picture business, and they can and do justify their expense.

“HOLLYWOOD ACCOUNTING”

Another practice often works against the participant, and this practice is so notorious or
infamous that it has entered the popular lexicon.

Mention “Hollywood accounting” to most any person on the street and they will likely
understand you to be referring to a system that cheats talent, bilks them out of their hard-earned
profits, and then smilingly invites them out to a nice lunch in a fancy restaurant. But not everyone
believes this is actually the case.

The often maligned accounting practices of the motion picture industry are only the practices
and interpretations required by the provisions of a contract that is usually freely negotiated by a
knowledgeable studio attorney on one side and a knowledgeable talent representative on the other.

When a transaction that is not spelled out in the contract occurs, each of the parties may be
expected to take a position (interpretation relative to the accounting treatment) that is most beneficial
to themselves. These opposing positions are normally negotiated (based upon relative power at the
time) and lawsuits seldom result.

Even so, a healthy mythology surrounding profit participation contracts and Hollywood
accounting continually feeds public skepticism about the entire system. One of the authors remembers
how one of his mentors swore up and down that Universal kept no fewer than five sets of books for any
given production. One of the other authors was a high executive at Universal during this same period
and swears equally strongly that only a single set of books was kept for any given purpose, so that
anecdote may be more illustrative of motion picture studio mystique than Hollywood accounting
technique.

THE DISTRIBUTION AGREEMENT



The major studio can be a one-stop movie shop, serving as producer, financier, facilities lessor,
and film distributor. However, a studio need not be all those things for every project. In recent times, a
brand of deep-pocketed entrepreneurs have utilized their own capital to produce films that are then
distributed through a major studio’s distribution system.

Needless to say, the less you need from a major studio, the more you might be able to negotiate
in your participation deal.

Deal structures vary as widely as the movies they precipitate. Ideas, concepts, and treatments
are presented to studios by the hundreds each week. What a studio will pay for one undeveloped script
is significantly less than if the screenplay is part of a project with a well-known actor and/or director
attached. If all the pieces are in place, a producer might go so far as to approach a studio with a
completed motion picture seeking only distribution. The more pieces the producer controls, the more
leverage there is in a deal—assuming, of course, that the film is attracting interest in the marketplace.



Ch. 8: THE AUDIT

Since most of us were brought up in a world where bookkeeping is a simple matter of double-
entry and don’t let the hired help sign checks willy-nilly, we tend to view suspiciously any business
where “creative accounting” is a norm and multiple sets of books are a business requirement.

Now, far be it from the authors to discourage you from regarding the motion picture industry
with a jaded eye. But if there is blame to be had, we’d like you to focus your attention on the
blameworthy.

Long after your deal is cut and closed and the picture is shot, cut, opened, and boffo, you (or
your client) will receive a profit participation statement in the mail.

It may be that your picture didn’t do great, in which case you are likely to toss your statement
into the round file. But even if your picture cleaned up at the box office, there is a decent chance that
your profit statement still won’t report what you believe is your fair due.

Enter the auditor.
THE PROFIT PARTICIPATION STATEMENT

To understand what a profit participation auditor does, we first need to examine precisely what a profit
participation statement is. Profit participation statements represent an accounting in accordance with
contractual requirements. Or, in simple terms, profit participation statements are creatures of contract.
The items tracked, the numbers reported, are all defined in the participations definitions that are
generally attached as Exhibit “A” to the talent employment contract. Participations definitions are
excruciatingly detailed contractual documents that are the foundation for the dramatically arcane world
we know of as Hollywood accounting. Perhaps to better understand what profit definitions are, we
should first discuss what they are not.

GAAP IS YOUR FRIEND (NOT!)

Motion picture and television profit definitions, which determine profits reported to talent for
their contingent compensation, stand in stark contrast to the financial reporting requirements
promulgated by the American Institute of Certified Public Accountants (AICPA) as Accounting Standards
Codification (ASC) of the Financial Accounting Standards Board (FASB), ASC 606, Revenue From
Contracts With Customers.

ASC 606 represents the “Generally Accepted Accounting Principles” (GAAP) applicable to the
motion picture industry. The standard provides guidance to producers and distributors as to how they
must prepare financial statements that the public— their shareholders, in particular—will rely upon to
judge business performance.

Although previous GAAP pronouncements from the AICPA and FASB specifically dictated the
methodology for revenue recognition, capitalization, and amortization of film cost, ASC 606 presents the
requirements in a less restrictive manner (i.e., a systematic and rational basis).

Under the gross-profit method, all costs incurred while producing a motion picture or television
show are recorded on the producing entity’s books as “capital expenses” reflecting the cost of creating



and exploiting the project. Those “capitalized costs” include everything spent on making the picture,
from development expenses to production expenditures. Those costs incurred must, in turn, be written
off in direct proportion to the ultimate revenues that are generated by the project.

For example, if a film costs $30 million to produce and the distributor estimates it will generate
$60 million in revenue from all sources during its entire useful life, then every time the distributor
receives $1 in revenue, it must amortize $0.50 in capitalized costs.

At the end of each accounting year, the current year’s revenue divided by the current and future
expected revenue is multiplied by the unamortized production cost. The resulting amount is the current
year’s amortization. As estimates of ultimate revenues change over the life of the picture, so is the
unamortized cost fraction adjusted.

GAAP principle ASC 926-10 provides for the concept of “net realizable value.” This rule requires
that the unamortized production cost never exceed the ultimate revenues left to come. If it does, the
cost must be written down to the remaining revenue, which is known as the net realizable value. For
example, if a picture is left with an unamortized production cost of $10 million, and projections show
that the most it will ever generate in future revenue is $2 million, then the unamortized cost must be
written down to $2 million. The $8 million write-down will appear as a loss on the books.

An interesting side effect of the ASC 926-10 standard is demonstrated by the way it has been
abused in the past by companies wishing to maximize their financial strength, at least on paper. The
paramount example was Cannon Films, one of the major independents in the boom days of the late
1980s. Cannon specialized in producing low-to-medium-budget pictures in volume. It was a major
proponent of raising production cash by preselling foreign rights and borrowing against its expectations
from huge credit facilities primarily funded by the French national bank, Crédit Lyonnais.

Cannon is also remembered for habitually estimating revenue for their pictures far in excess of
what the films ever actually earned. As a result, the company was free to amortize a fraction of the
production costs compared with what would have been the case had they been more conservative in
their reporting. In the short term, the result was an ability to report tremendous profits, which in turn
helped keep the company’s stock price at high levels.

Eventually, reality caught up with Cannon, both in the form of a more sophisticated Wall Street
and an enforcement action by the Securities and Exchange Commission that was settled when the
company agreed not to be so aggressive with its accounting methods. Once Cannon began amortizing its
costs in a more conventional manner, huge profits turned into crushing losses. The company no longer
exists, and its demise is often pointed to as one of the events that signaled the end of the go-go '80s
independent film scene.

The Cannon model provides a classic example of how ASC 926-10 allows for a reporting entity to
manipulate financial information. By inflating ultimate revenue estimates, the distributor can slow down
the rate of amortization, thereby increasing the profitability of the company.

For instance, our prior example of a $30 million picture with $60 million in ultimates generated
$30 million in revenue this year, we would write off $15 million in cost. The transactional income
statement would show a $15 million profit. If the ultimate revenues were projected at $90 million,



however, the same $30 million in revenue would generate $10 million in cost amortization, resulting in a
$20 million profit.

This profit, presented on the financial statements of the distributing entity, bears no
relationship to contractual profits provided by profit participation agreements. Although the gross
receipts and distribution expenses are the same for both types of accounting, the participation
agreement’s contractual provisions detailing how profits are calculated are very different from how a
distributor reports profits and losses on a profit-and-loss statement.

AUDITS
TO ERR IS HOLLYWOOD

When a film is a box-office hit, profit participants generally don’t trust the good graces of the
distributor to ensure that their interests are being looked after. History tells us that when distributors
err in calculating whether a participant is due additional compensation under a profit participation
agreement, the error usually favors the distributor, not the participant. Hence, the need for
participation audits and auditors.

Participation audits are a normal and expected part of the relationship between the participant
and distributor. Each participation agreement contains a provision for audit rights. Auditing is not
looked upon as a sign of mistrust, but a chance to confirm the propriety of the accountings and raise any
issues of interpretation or equity that are not clear within the contract.

The process itself is relatively straightforward. Once the participant receives a statement from
the distributor, he or she may demand an audit within a limited period of time, usually between 18 and
36 months. An auditor is then recruited from one of the small handful of firms specializing in
participation audits.

When the audit is complete, the auditor provides a report to the client detailing what types of
claims, if any, might be made against the distributor for additional contingent compensation. Usually the
auditor will also be involved in meetings with the distributor and the participant’s financial and/or legal
advisors to attempt to resolve the claims informally. Most claims settle without litigation, and where a
lawsuit is filed, most suits settle before trial. However, without an audit, the participant is always at a
disadvantage, because the studio controls what each profit-participation statement contains.

IDENTIFYING MECHANICAL ERRORS

Three types of audit claims can result from a review of profit participation statements. The first
results from errors in recording information. These are simple mechanical accounting errors, though,
interestingly, when these types of errors are discovered, they generally favor the distributor. The reason
for this is probably related to the human tendency to take more care with an employer’s interests than
a stranger’s.

Recording errors are also generally fairly straightforward. Expenses may be coded to the wrong picture,
revenues applied improperly, or contractual nuances that differ from the standard contract language
are benignly ignored by the reporting entity. Such mistakes are generally deemed “Errors Agreed to Be
Corrected” in the audit report and are quickly adjusted on the participation statements.



CONTRACT INTERPRETATION

The second type of claim relates to matters of contract interpretation or ambiguity in contract
language. For example, most participation contracts provide for “interest to be calculated at 125% of
the prime rate on unrecouped production cost.” This rather simple language does not take into account
the myriad ways in which interest could be calculated.

In calculating interest for a quarterly reporting period, some distributors attempt to average the
expenses of the quarter and the revenue received in the quarter; a fair and reasonable method. Other
distributors assume that all costs were incurred on the 45th day of the quarter while revenue was
received on the 90th day. Such a one-sided approach opens all contractual interpretations by the latter
studio to claims of overreaching.

If it hasn’t been gleaned from earlier portions of this book, now is as good a time as any to
stress the point that the motion picture industry has a great lack of precise definition or consistent
usage of terms. Many contractual provisions utilize the definition “as that term is generally understood
in the motion picture industry.”

However, be aware: TERMS ARE GENERALLY MISUNDERSTOOD IN THE MOTION PICTURE
INDUSTRY! In the authors’ experience, the “generally understood” phrase works its way into a contract
simply because the parties either don’t want to spend the time defining terms of art or they couldn’t
agree on what they meant in the first place.

Because industry terms vary from distributor to distributor and from one geographic location to
the next, such contractual provisions are invitations to dispute and litigation. The industry doesn’t seem
to care, and “generally understood” remains an important ingredient in the modern motion picture
agreement.

FAIRNESS AND EQUITY

The third type of audit claim is one of fairness and equity. While some might feel that equity
does not have a place within contractual relationships, the intent of an agreement is not always
reflected in its language. For example, most participation agreements provide for the deduction of
“direct out-of-pocket” distribution expenses. In detailing such expenses within the contract, specific
mention is made of foreign remittance taxes.

Most agreements go on to note that the deductibility of such taxes will not be diminished by
any manner in which the distributor treats such taxes for purposes of filing its income tax returns.

In reality, such remittance taxes are not a direct out-of-pocket cost for most distributors. They
are available to be taken as a foreign tax credit on the distributor’s U.S. income tax return. Even though
there is explicit license in the contract for the deduction of these taxes, the expense charge does not
seem to be equitably within the spirit of the agreement.
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DEADLINE

Disney TV Studios Eyes New Profit Participation
Model As Industry Continues To Pull Away From
Traditional Backend Deals

By Nellie Andreeva, July 8, 2019 2:23pm

1

Shutterstock

Six years ago, 20th Century Fox TV made a giant off-network deal with FX for The Simpsons.
Shortly after Disney’s March acquisition of major Fox assets, including 20th TV and FX, the
studio — now part of Disney Television Studios — made a new deal so the comedy could be
announced as a cornerstone of the new Disney+ streaming platform, and another agreement for
repeats of the show to also air on Disney’s Freeform.



o A new deal template, which is being floated
.= . by the recently formed Disney TV Studios
%‘ENEP TEIE“HS ion St LIdlDE as well as sibling FX Prods., will eliminate
all that. I hear Disney TV studio executives

have been informing agencies and producers of a new compensation model they are looking to
employ across the board for broadcast, cable and digital series. It would replace the current profit

participation blueprint and would aid the company’s flexibility to distribute content within its
ecosystem of networks and digital platforms.

Disney likely won’t be alone. Warner Bros TV has
already been experimenting with a similar setup, I
hear. It is part of an industrywide push among studios
to move beyond backend. It is a push that could raise
legal issues, by shifting from paying talent a
percentage of a show’s profits to fixed cash amounts
so studios can put series wherever they want without
having to report to profit participants. It is a major
paradigm shift that some observers tout as being even
more significant in its ramifications for the industry than the ongoing WGA-ATA standoff over
agency packaging and affiliated production. (The move away from backend has been diminishing
agencies’ packaging revenues.)

Referred to as “per-point,” the model currently being pursued by Disney simplifies the way profit
participation fees are paid off. Each point of an upcoming series’ backend is assigned a numerical
value that is uniform across the portfolio of shows. The payments to creators/producers start right
away, and the value goes up the longer a series runs. It varies based on on the show’s ratings
performance and awards recognition.

In exchange, the studio gets the right to exploit the
show on any platform without having to make a
separate deal for profit participants. The proposed
model streamlines dealmaking in a multi-platform
universe, especially in one like Disney that
includes multiple streaming and cable networks in
addition to broadcast. It also would prevent profit
participation-related lawsuits like the one 20th TV
has been embroiled in over Bones.

While the template is not breaking new ground for
streaming series, it would be a game-changer for a
broadcast business steeped in the decades-old
tradition of deficit financing which, in success,
leads to a profit participant financial windfall of tens of millions of dollars from off-network,
streaming and international sales starting 4-5 years into the show’s run.

Fox



Amazon Studios is believed to have been the

first company to introduce a per-point model

for its shows a couple of years ago. I hear its

version of the model involves escalators for

multiple seasons and the payoff of the points’

value after a threshold is reached — for z
example a fourth season — somewhat a m a 0 n
similar to the traditional broadcast setup in

which profit participants start to get backend

payments once a series amasses a significant

number of episodes (usually after four

seasons) and is sold in off-network

syndication.

Netflix’s cost-plus model bypasses backend
altogether as the platform takes on all worldwide
rights exclusively. It involves the streaming
platform effectively “buying out” series auspices’
backend at the outset, in exchange for paying a full
license fee plus a premium (typically in the 125%-
130% range). It allows studios to start making
profit from Day 1 vs. incurring deficits for years
under the traditional broadcast/cable model, and
creators and producers seeing “backend” payments also from the start. (Netflix’s deals include
bump/bonuses after each season that are getting progressively bigger, though few shows get to
take full advantage as many of the platform’s series tend to get canceled after 2-3 seasons.)

With Netflix changing the TV business paradigm, the per-point compensation model proposed by
Disney TV Studios — which encompasses 20th TV, Fox 21 TV Studios and ABC Studios/ABC
Signature — will also offer payoffs that starts early in a show’s run compared with down the road,
I hear.

The backend point rates for new series are still being fine-tuned as the studio had been seeking
feedback from agents and other industry types. The initial reaction to the plan by reps and
producers has been mixed. Some fear the new model would reduce potential payoff for profit
participants on very successful shows. But most people I spoke with agree that this likely is the
way of the future, and a switch to a fee-based model for creators and talent in a multi-platform
world dominated by content streaming seems inevitable.



In fact, I hear Disney’s upcoming streaming platform
Disney+ began experimenting with the per-point model at
the end of last year before it was embraced by Disney TV
Studios. Similarly, Warner Bros TV also has started to use
elements of this structure in some deals across the board, a
move I hear has been driven by streaming pacts.

As models that upend traditional backend paradigms have
been made industry standard for streaming series by the
likes of Netflix and Amazon, “’old media” studios like Disney and WarnerMedia whose parent
companies are launching streaming platforms may feel competitive pressure to adopt a similar
template. The sensible thing to do is apply that template to their entire slates. In the case of Disney,
sources said, the push for the new model is less about streaming and more about seamless content
movement within the company’s ecosystem of studios, networks and streamers.

The new model is expected to benefit middling/mildly successful series that go on for a couple of
seasons to respectable/modest ratings and would not normally be able to generate a meaningful
backend under the traditional mechanism. They will be rewarded under the new arrangement.

On the flip side, the new deal structure would likely cap the financial windfall for profit
participants on blockbuster hits like The Big Bang Theory or Modern Family, way below what
they would get under the traditional model. However, these outsized hits are few and far between,
and industry insiders expect the auspices for such mega-hits would likely be able to renegotiate
their terms at some point. That already is the case on a streaming platform like Netflix that does
not offer backend. Following the blockbuster breakout success of Stranger Things’ creators the
Duffer Brothers were reportedly able to renegotiate their deals.

The industry consensus at the moment is that junior writers will likely come out ahead in the new
model, which protects downside, while heavy hitters may get shortchanged because the model
limits upside. We will have to wait and see what numerical value points are ultimately assigned. |
hear that in informal conversations with the creative community, Disney TV toppers have
indicated that the proposed new template would be lucrative for talent and that the formula could
potentially be comparable to the payout in a traditional setup.

Coming up with a fair backend valuation during
a series’ original run is tricky, because there are
late bloomers. For instance, while Friends has
been a blockbuster hit on broadcast, in off-
network syndication and now in streaming, 7he
Olffice was a respectable success on broadcast
and a modest performer in off-network
syndication. It wasn’t until its streaming run that
the series became a giant hit that is believed to
be the most popular acquired series on Netflix,




and on par and possibly even outrating Friends. Even NBCUniversal executives have
acknowledged they did not expect such a ratings success, a decade after the show’s airing on NBC.
Netflix is paying a hefty license fee for The Office, which profit participants share, and NBCU
recently outbid the SVOD giant to move the series to its own streaming platform, providing an
even bigger financial windfall for producers.

Since in the per-point model the value of the backend points is assigned at the outset, some wonder
whether there will be a mechanism to correct undervaluation, years after the initial run. While I
hear there are no plans for such point-value reassignment later on in the Disney proposal, series
that over-perform following inauspicious starts are expected to be rewarded with incremental
payments for downstream success.

In pursuing the new template, the biggest driver for Disney Is to make the exploitation of content
across the company’s multiple networks and streaming platforms simple and hassle-free, with no
danger of accusations by creators and talent of self-dealing and potential litigation. Some suspect
that the ongoing big Bones lawsuit, which thrust profit-participation issues and vertical integration
back into the spotlight, was an impetus to implement the new model that boosts distribution
flexibility.

With the exception of Warner Bros, I hear the other major TV studios have no immediate plans to
change their profit-participation structure, but that could change: several are evaluating their
options.

“This could change how business is done as it turns the backend model on its head,” one studio
executive said.
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Hollywood

REPORTER

Bill Nye the Science Guy Headed to Trial
Against Disney

December 05, 2019 7:30am PT by Eriq Gardner

Getty Images

A Los Angeles judge trims Nye's profits lawsuit but will allow
the TV star to pursue punitive damages.
Bill Nye is now allowed to take limited claims against The Walt Disney Company to trial. On

Wednesday, a Los Angeles Superior Court entered an order that sets up the trial, now scheduled
for May 2020.



In Nye's fourth amended complaint, he estimates $28 million in damages from the way that Disney
allegedly shortchanged him on profits from his 1990s television show Bill Nye the Science Guy.
He's also seeking punitive damages arising from how Disney has "a long and consistent pattern of
under-reporting revenue and improperly applying deductions."

Disney moved to get the case down to an accounting spectacle and an interpretation of the contract.
In a motion for summary adjudication, the defendant raised the incontestability provision of the
deal and argued that Nye had suspicions early on and waited too long to object to participation
statements. Nye responded that the quarterly profit statements that he received from a Disney
subsidiary lacked detail and that he was unable to decipher whether they were complete and
accurate. Nye also contended that Disney induced him to spend time, money and other resources
on an audit under the false promise he'd be provided with access to the necessary records.

L.A Superior Court Judge Dalila Lyons has granted summary judgment to Disney with respect to
participation statements issued before January 8, 2011.

Although the order lacks detail, that's exactly three years before Nye formally requested an audit.
Due to a purported backlog of audits, Disney told Nye he'd have to wait in line for three or four

years before the audit began.

Nye will move forward on the more recent participation statements — and the judge also rejects
Disney's bid to rule out punitive damages.

Disney does manage to score other wins, however, including escaping the claim that it breached
any fiduciary duty toward Nye.

A 10-day trial is currently estimated, though given the latest ruling, that could be adjusted.
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ARIETY

Lawyers Square Off in Court Over ‘The
Walking Dead’ Profit Participation Lawsuit

February 28, 2018 12:35PM PT by Cynthia Littleton

CREDIT: Courtesy of AMC

The battle over Frank Darabont’s “Walking Dead” profit participation lawsuit against AMC flared
anew on Wednesday as lawyers sparred over how the court should handle a second lawsuit filed
in January by Darabont and CAA.

The sides have been waiting since September for New York Supreme Court Judge Eileen Bransten
to issue a ruling on the request from both sides for summary judgment on former showrunner
Darabont’s complaint from 2013 alleging he was short-changed his fair share of profits on the hit
show because of AMC’s business and accounting practices.



On Wednesday, Bransten acknowledged after spirited arguments that AMC’s team plans to file a
motion to make the case for why they should be able to supplement its argument related to the
summary judgment hearing in light of the second lawsuit.

The second lawsuit addresses issues that came to light after the first was filed, according to
Darabont’s team, through an audit of “Walking Dead” revenue. Moreover, separate litigation
against AMC from other “Walking Dead” profit participants has since revealed evidence that
AMC did not abide by the terms of a “favored nations” clause in Darabont’s contract, per
Darabont’s team.

Bransten noted that there was nothing stopping AMC’s team from filing such a motion. But it was
clear that AMC’s team wanted the opportunity to lay out the legal reasoning for why they need to
make the case for being allowed to submit supplemental information for the judge to consider as
she rules on summary judgment.

“The new allegations in case No. 2 have thrown a monkey wrench into this dispute as to what
profits are due and owed to the plaintiffs under the agreement,” said Orin Snyder, a Gibson Dunn
attorney repping AMC.

Darabont lawyer Jerry Bernstein, of Blank Rome, countered that AMC was seeking to impose a
long delay on the judge’s ruling. “There’s no reason to delay the ruling on summary judgment for
one day,” Bernstein said.

Snyder and Bernstein sparred early on during the short hearing, talking over each other. Bransten,
meanwhile, was not amused when she spotted a member of the audience chewing gum and
drinking coffee. “Not in my courtroom,” she scolded, sending her bailiff over to the offender with
a trash can.

AMC’s team vowed to file the motion by March 8 and have the opposition and reply arguments
wrapped up in 30 days. Bransten warned the legal eagles that her calendar is booked solid through
May.
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